§1502.8

and legal public holidays) after the
date of receipt of the request unless
such time limit is extended pursuant to
5 U.S.C. 552(a)(6)(B) or agreement with
the requester.

(c) Notice of determination. The Direc-
tor shall immediately notify the re-
quester in writing of the determination
whether or not the Board will comply
with a request. If a request is granted
in whole or in part, the notice shall de-
scribe the manner in which a record
will be disclosed, whether by providing
a copy of the record to the requester or
by making a copy of the record avail-
able to the requester for inspection at
a reasonable time and place, and any
fees to be charged in accordance with
§1502.10. If a request is denied in whole
or in part, the notice shall include a
brief statement of the reason or rea-
sons for the denial, including the ex-
emption or exemptions relied upon, and
inform the requester of the requester’s
right to appeal to the Board pursuant
to §1502.9.

(d) Referrals. To the extent that a re-
quest is for records that were created
by or obtained from the RTC or an-
other agency, the Board may refer the
request to the RTC or such other agen-
cy for determination and a direct re-
sponse to the requester. The Board
shall promptly give written notice of
such referral to the requester.

(e) Classified information. Whenever a
request is made for a record containing
information that has been classified or
that may be eligible for classification
by another agency under the provisions
of an Executive Order concerning the
classification of records, the Board
shall refer the responsibility for re-
sponding to the request to the agency
that classified the information or
should consider classifying the infor-
mation.

(f) Unlocated or destroyed records. If a
requested record cannot be located
from the information supplied, or is
known or believed to have been de-
stroyed or otherwise disposed of, the
Director shall notify the requester in
writing.

§1502.8 Business information.

(a) General. Business information pro-
vided to the Board by a submitter shall
not be disclosed pursuant to a Freedom
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of Information Act request except in
accordance with this section. The
President, the Director, or such other
officer as the Board may designate,
with the advice of the General Counsel
to the Board, may act for the Board
under this section.

(b) Submission and request for confiden-
tial treatment. (1) Any submitter of in-
formation to the Board who desires
that it be afforded confidential treat-
ment pursuant to 5 U.S.C. 552(b)(4)
shall file an application for confiden-
tial treatment with the Board at the
time the information is submitted or
within a reasonable time thereafter.

(2) Each application for confidential
treatment shall state in reasonable de-
tail the facts and arguments support-
ing the application and its legal jus-
tification. Conclusory statements that
particular information would be useful
to competitors or would impair sales,
or similar statements, generally will
not be considered sufficient to justify
confidential treatment.

(3) The submitter should clearly des-
ignate as ‘‘Confidential”’ all material
for which confidential treatment is de-
sired and separate it from other infor-
mation in the submission.

(4) Applications for confidential
treatment of any documents shall be
considered in connection with a re-
quest for access to the documents. At
their discretion, the Board, the Presi-
dent, or the Director may approve or
disapprove an application for confiden-
tial treatment prior to a request for ac-
cess to the documents.

(c) Notice to submitters. Except as pro-
vided in paragraph (h) of this section
and to the extent permitted by law, the
Board shall give prompt written notice
to a submitter of a request or appeal
encompassing business information
provided to the Board by the submitter
if:

(1) The submitter has designated the
information as confidential pursuant
to paragraph (b) of this section within
ten years prior to the date of the re-
quest; or

(2) The Board has reason to believe
that disclosure of the information may
reasonably be expected to cause sub-
stantial competitive harm to the sub-
mitter.
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(d) Opportunity to object. Through the
notice described in paragraph (c) of
this section, the Board shall afford the
submitter or its designee a reasonable
period of time within which to object
to disclosure and state grounds for
such objection. Such statement shall
specify all grounds for withholding any
of the information under any exemp-
tion of the Freedom of Information Act
and, in the case of Exemption 4, 5
U.S.C. 552(b)(4), shall demonstrate why
the information is contended to be a
trade secret or commercial or financial
information that is privileged or con-
fidential. Whenever possible, the state-
ment should be supported by a certifi-
cation by the submitter or an author-
ized representative of the submitter
that the information has been treated
as confidential by the submitter and
has not been disclosed to the public. In-
formation provided by a submitter pur-
suant to this paragraph may itself be
subject to disclosure under the Free-
dom of Information Act.

(e) Notice to requester. At the same
time that the Board notifies the sub-
mitter, the Board shall also notify the
requester that the request is subject to
the provisions of this section and that
the submitter is being notified of the
request.

() Notice of intent to disclose. (1) The
Board shall consider carefully a sub-
mitter’s objections and grounds for
nondisclosure prior to deciding wheth-
er to disclose business information. If
the Board decides to disclose business
information over the objection of a
submitter, the Board shall forward to
the submitter a written notice, which
shall include:

(i) A statement of the reasons for
which the submitter’s disclosure objec-
tions were not sustained,

(ii) A description of the business in-
formation to be disclosed; and

(iii) A specified disclosure date.

(2) Such notice of intent to disclose
shall, to the extent permitted by law,
be forwarded to the submitter a reason-
able number of days prior to the speci-
fied disclosure date, and a copy of the
notice shall be forwarded to the re-
quester at the same time.

(g) Notice of lawsuit. Whenever a re-
quester brings suit seeking to compel
disclosure of business information, the

§1502.9

Board shall promptly notify the sub-
mitter.

(h) Exceptions to notice requirements.
The notice requirements of paragraph
(c) of this section shall not apply if:

(1) The Board determines that the in-
formation shall not be disclosed;

(2) The information has been pub-
lished or officially made available to
the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(c) of this section appears obviously
frivolous; except that, in such case, the
Board shall provide the submitter with
written notice of any final administra-
tive decision to disclose information
within a reasonable number of days
prior to a specified disclosure date.

§1502.9 Appeals.

(a) Appeal to the Board. When a re-
quest or a fee waiver request has been
denied in whole or in part, the Board
fails to respond to a request within the
time limits set forth in the Freedom of
Information Act, or the Board responds
that records have not been found and
the requester deems such response to
be an adverse action, the requester
may appeal such action to the Board
within thirty days of receipt of the no-
tice of denial or response. An appeal to
the Board shall be made in writing and
shall be addressed to the President,
Oversight Board, 1777 F Street, NW.,
Washington, DC 20232. Both the enve-
lope and the letter of appeal itself
should be clearly marked ‘‘Freedom of
Information Act Appeal.”

(b) Untimely appeals. The Board may
consider an untimely appeal if:

(1) It is accompanied by a written re-
quest for leave to file an untimely ap-
peal; and

(2) The President determines, within
the President’s discretion and for good
and substantial cause shown, that the
appeal should be considered.

(c) Action on appeals. The President
or such other officer as the Board may
designate, with the advice of the Gen-
eral Counsel, shall act on behalf of the
Board on appeals under this section,
but no officer who has denied a request
or application for a waiver or reduction
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