Comptroller of the Currency, Treasury

filed within 20 days of service of the no-
tice.

Subpart G—Cease-and-Desist Au-
thority Under the Securities
Laws

§19.150 Scope.

(a) Except as provided in this sub-
part, subpart A of this part applies to
proceedings by the Comptroller to de-
termine whether, pursuant to author-
ity contained in sections 12(i) and 21C
of the Exchange Act (15 U.S.C. 78I(i)
and 78u-3), the Comptroller may initi-
ate cease-and-desist proceedings
against a national bank for violations
of sections 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Exchange Act or regula-
tions or rules issued thereunder (15
U.Ss.C. 78I, 78m, 78n(a), 78n(c), 78n(d),
78n(f), and 78p) .

(b) All proceedings under this subpart
must be commenced, and the notice of
charges must be filed, on a public basis,
unless otherwise ordered by the Comp-
troller. Pursuant to §19.33(a), any re-
quest for a private hearing must be
filed within 20 days of service of the no-
tice.

Subpart H—Change in Bank
Control

§19.160 Scope.

(a) Section 7(j) of the FDIA (12 U.S.C.
1817(j)) provides that no person may ac-
quire control of an insured depository
institution unless the appropriate Fed-
eral bank regulatory agency has been
given prior written notice of the pro-
posed acquisition. If, after investigat-
ing and soliciting comment on the pro-
posed acquisition, the agency decides
that the acquisition should be dis-
approved, the agency shall mail a writ-
ten notification to the proposed acquir-
ing person in writing within three days
of the decision. The party can then re-
quest an agency hearing on the pro-
posed acquisition. The OCC’s proce-
dures for reviewing notices of proposed
acquisitions in change-in-control pro-
ceedings are set forth in §5.50 of this
chapter.

(b) Unless otherwise provided in this
subpart, the rules in subpart A of this

§19.161

part set forth the procedures applicable
to requests for OCC hearings.

[56 FR 38028, Aug. 9, 1991, as amended at 61
FR 20337, May 6, 1996]

§19.161 Notice of disapproval and
hearing initiation.

(a) Notice of disapproval. The OCC’s
written disapproval of a proposed ac-
quisition of control of a national bank
must:

(1) Contain a statement of the basis
for the disapproval; and

(2) Indicate that the filer may re-
quest a hearing.

(b) Hearing request. Following receipt
of a notice of disapproval, a filer may
request a hearing on the proposed ac-
quisition. A hearing request must:

(1) Be in writing; and

(2) Be filed with the Hearing Clerk of
the OCC within ten days after service
on the filer of the notice of dis-
approval. If a filer fails to request a
hearing with a timely written request,
the notice of disapproval constitutes a
final and unappealable order.

(c) Hearing order. Following receipt of
a hearing request, the Comptroller
shall issue, within 20 days, an order
that sets forth:

(1) The legal authority for the pro-
ceeding and for the OCC'’s jurisdiction
over the proceeding;

(2) The matters of fact or law upon
which the disapproval is based; and

(3) The requirement for filing an an-
swer to the hearing order with OFIA
within 20 days after service of the hear-
ing order.

(d) Answer. An answer to a hearing
order must specifically deny those por-
tions of the order that are disputed.
Those portions of the order that the
filer does not specifically deny are
deemed admitted by the filer. Any
hearing under this subpart is limited to
those portions of the order that are
specifically denied.

(e) Effect of failure to answer. Failure
of a filer to file an answer within 20
days after service of the hearing order
constitutes a waiver of the filer’s right
to appear and contest the allegations
in the hearing order. If a filer does not
file a timely answer, enforcement
counsel may file a motion for entry of
an order of default. Upon a finding that
no good cause has been shown for the
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§19.170

failure to file a timely answer, the ad-
ministrative law judge shall file with
the Comptroller a recommended deci-
sion containing the findings and the re-
lief sought in the hearing order. Any
final order issued by the Comptroller
based upon a filer’s failure to answer is
deemed to be an order issued upon con-
sent and is a final and unappealable
order.

[61 FR 20337, May 6, 1996]

Subpart [—Discovery Depositions
and Subpoenas

§19.170 Discovery depositions.

(a) General rule. In any proceeding in-
stituted under or subject to the provi-
sions of subpart A of this part, a party
may take the deposition of an expert,
or of a person, including another party,
who has direct knowledge of matters
that are non-privileged, relevant, and
material to the proceeding, and where
there is need for the deposition. The
deposition of experts shall be limited
to those experts who are expected to
testify at the hearing.

(b) Notice. A party desiring to take a
deposition shall give reasonable notice
in writing to the deponent and to every
other party to the proceeding. The no-
tice must state the time and place for
taking the deposition, and the name
and address of the person to be de-
posed.

(c) Time limits. A party may take
depositions at any time after the com-
mencement of the proceeding, but no
later than ten days before the sched-
uled hearing date, except with permis-
sion of the administrative law judge for
good cause shown.

(d) Conduct of the deposition. The wit-
ness must be duly sworn, and each
party will have the right to examine
the witness with respect to all non-
privileged, relevant, and material mat-
ters of which the witness has factual,
direct, and personal knowledge. Objec-
tions to questions or exhibits must be
in short form and must state the
grounds for the objection. Failure to
object to questions or exhibits is not a
waiver except where the grounds for
the objection might have been avoided
if the objection had been timely pre-
sented.
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(e) Recording the testimony—(1) Gen-
erally. The party taking the deposition
must have a certified court reporter
record the witness’s testimony:

(i) By stenotype machine or elec-
tronic sound recording device;

(if) Upon agreement of the parties, by
any other method; or

(iii) For good cause and with leave of
the administrative law judge, by any
other method.

(2) Cost. The party taking the deposi-
tion must bear the cost of the record-
ing and transcribing the witness’s tes-
timony.

(3) Transcript. Unless the parties
agree that a transcription is not nec-
essary, the court reporter must provide
a transcript of the witness’s testimony
to the party taking the deposition and
must make a copy of the transcript
available to each party upon payment
by that party of the cost of the copy.

(f) Protective orders. At any time after
notice of a deposition has been given, a
party may file a motion for the
issuance of a protective order. Such
protective order may prohibit, termi-
nate, or limit the scope or manner of
the taking of a deposition. The admin-
istrative law judge shall grant such
protective order upon a showing of suf-
ficient grounds, including that the dep-
osition:

(1) Is unreasonable, oppressive, exces-
sive in scope, or unduly burdensome;

(2) Involves privileged, irrelevant, or
immaterial matters;

(3) Involves unwarranted attempts to
pry into a party’s preparation for trial;
or

(4) Is being conducted in bad faith or
in such manner as to unreasonably
annoy, embarrass, or oppress the wit-
ness.

(g) Fees. Deposition witnesses, includ-
ing expert witnesses, shall be paid the
same expenses in the same manner as
are paid witnesses in the district
courts of the United States in proceed-
ings in which the United States is a
party. Expenses in accordance with
this paragraph shall be paid by the
party seeking to take the deposition.

[56 FR 38028, Aug. 9, 1991, as amended at 61
FR 20338, May 6, 1996]
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