§19.210

Subpart L—Equal Access to
Justice Act

§19.210 Scope.

The Equal Access to Justice Act reg-
ulations applicable to formal OCC adju-
dicatory proceedings under this part
are set forth at 31 CFR part 6.

Subpart M—Procedures for Re-
classifying a Bank Based on
Criteria Other Than Capital

SOURCE: 57 FR 44895, Sept. 29, 1992, unless
otherwise noted.

§19.220 Scope.

This subpart applies to the proce-
dures afforded to any bank that has
been reclassified to a lower capital cat-
egory by a notice or order issued by the
OCC pursuant to section 38 of the Fed-
eral Deposit Insurance Act and this
part.

§19.221 Reclassification of a bank
based on unsafe or unsound condi-
tion or practice.

(a) Issuance of notice of proposed re-
classification—(1) Grounds for reclassi-
fication. (i) Pursuant to §6.4 of this
chapter, the OCC may reclassify a well
capitalized bank as adequately capital-
ized or subject an adequately capital-
ized bank or undercapitalized bank to
the supervisory actions applicable to
the next lower capital category if:

(A) The OCC determines that the
bank is in an unsafe or unsound condi-
tion; or

(B) The OCC deems the bank to be en-
gaging in an unsafe or unsound prac-
tice and not to have corrected the defi-
ciency.

(if) Any action pursuant to this para-
graph (a)(1) shall hereinafter be re-
ferred to as “‘reclassification.”

(2) Prior notice to institution. Prior to
taking action pursuant to §6.4 of this
chapter, the OCC shall issue and serve
on the bank a written notice of the
OCC'’s intention to reclassify the bank.

(b) Contents of notice. A notice of in-
tention to reclassify a bank based on
unsafe or unsound condition will in-
clude:

(1) A statement of the bank’s capital
measures and capital levels and the
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category to which the bank would be
reclassified;

(2) The reasons for reclassification of
the bank;

(3) The date by which the bank sub-
ject to the notice of reclassification
may file with the OCC a written appeal
of the proposed reclassification and a
request for a hearing, which shall be at
least 14 calendar days from the date of
service of the notice unless the OCC de-
termines that a shorter period is appro-
priate in light of the financial condi-
tion of the bank or other relevant cir-
cumstances.

(c) Response to notice of proposed re-
classification. A bank may file a written
response to a notice of proposed reclas-
sification within the time period set by
the OCC. The response should include:

(1) An explanation of why the bank is
not in unsafe or unsound condition or
otherwise should not be reclassified;

(2) Any other relevant information,
mitigating circumstances, documenta-
tion, or other evidence in support of
the position of the bank or company
regarding the reclassification.

(d) Failure to file response. Failure by
a bank to file, within the specified
time period, a written response with
the OCC to a notice of proposed reclas-
sification shall constitute a waiver of
the opportunity to respond and shall
constitute consent to the reclassifica-
tion.

(e) Request for hearing and presen-
tation of oral testimony or witnesses. The
response may include a request for an
informal hearing before the OCC under
this section. If the bank desires to
present oral testimony or witnesses at
the hearing, the bank shall include a
request to do so with the request for an
informal hearing. A request to present
oral testimony or witnesses shall speci-
fy the names of the witnesses and the
general nature of their expected testi-
mony. Failure to request a hearing
shall constitute a waiver of any right
to a hearing, and failure to request the
opportunity to present oral testimony
or witnesses shall constitute a waiver
of any right to present oral testimony
or witnesses.

(f) Order for informal hearing. Upon re-
ceipt of a timely written request that
includes a request for a hearing, the
OCC shall issue an order directing an
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