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§ 208.122 Loan ‘‘Production Offices’’ as
branches.

For text of interpretation relating to
this subject, see § 250.141 of this chap-
ter.

[33 FR 11812, Aug. 21, 1968]

§ 208.123 Loan production offices and
‘‘back office’’ facilities.

(a) Scope. The Board has considered
two issues:

(1) Whether a state member bank
may establish a ‘‘back office’’ facility
that is not accessible to the public and
is not visited by customers without
such a facility being considered to be a
branch of the bank; and

(2) Whether a loan production office
will be considered to be a branch of the
bank if it takes loan applications and
performs related functions, but the
loans are approved at locations other
than an approved branch or main office
of the bank and funds are not disbursed
at the loan production office.

(b) Authority. State member banks
are subject to the same limitations on
branching as national banks. Federal
Reserve Act, section 9, paragraph 3 (12
U.S.C. 321). Under the McFadden Act
(44 Stat. 1228), national banks may es-
tablish branches within a state only at
locations at which a state bank would
be permitted to establish a branch. 12
U.S.C. 36(c). For the purposes of the
McFadden Act, ‘‘branch’’ is defined to
include ‘‘any branch bank, branch of-
fice, branch agency, additional office,
or any branch place of business * * * at
which deposits are received, or checks
are paid, or money lent.’’ 12 U.S.C.
36(f). Interpreting the branching re-
strictions of the McFadden Act, the
Supreme Court has stated that the pur-
pose of the McFadden Act was to main-
tain competitive equality between na-
tional and state banks, and that the
determination as to whether a facility
was a branch must be based on the con-
venience of the customer, rather than
on the technical or legal relationship
between the customer and the bank. In
later cases addressing automated teller
machines, the courts generally have re-
jected arguments that money is lent at
the time and place where a loan or line
of credit is approved, and instead found
that money is lent for the purposes of

the McFadden Act when the customer
actually receives the funds and interest
begins to run on the loan. See, e.g.,
IBAA v. Smith, 534 F.2d 921 (D.C. Cir.
1976).

(c) Interpretation. The Board pre-
viously had determined that an office
engaged in preliminary or servicing
functions is not lending money and
therefore is not a ‘‘branch’’ for the pur-
poses of the McFadden Act if the loans
originated by the office are approved
and the funds disbursed at the main of-
fice or an approved branch of the bank.
See 12 CFR 250.141. Whether a loan pro-
duction office should be considered to
be a branch if loans originated by the
office are approved at locations other
than the main office or a branch of the
bank depends on whether the location
where loan approval takes place en-
hances the convenience to the cus-
tomer and therefore provides a com-
petitive advantage to the bank. Back
office facilities that are not accessible
to the public are not visited by cus-
tomers and do not appear to provide
customers of the bank with any greater
level of convenience. From the point of
view of a customer whose loan has been
originated at a loan production office,
there does not appear to be any dif-
ference in the convenience based on
whether the loan is approved at the
back office facility or at a branch of a
bank, as it is unlikely that the cus-
tomer will visit either location. Based
on this analysis, the Board has con-
cluded that a state member bank may
establish a back office facility without
such a facility being considered to be a
branch for the purposes of the McFad-
den Act. The Board also has deter-
mined that loans originated by a loan
production office may be approved at a
back office location, rather than at the
main office or a branch of the bank,
without the loan production office
being considered to be a branch, pro-
vided that the proceeds of loans origi-
nated by the loan production office are
received by the customer at locations
other than a loan production office or
back office facility. This interpretation
supersedes the Board’s prior interpre-
tation, published at 12 CFR 250.141, as
it applies to loan production offices.

[60 FR 17437, Apr. 6, 1995]
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