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their appropriate Federal depository
institutions regulatory agency at least
60 days before the dual service is pro-
posed to begin; and

(ii) The appropriate regulatory agen-
cy does not disapprove the dual service
before the end of the 60-day period.

(2) The Board may disapprove a no-
tice of proposed service if it finds that:

(i) The service cannot be structured
or limited so as to preclude an anti-
competitive effect in financial services
in any part of the United States;

(ii) The service would lead to sub-
stantial conflicts of interest or unsafe
or unsound practices; or

(iii) The notificant failed to furnish
all the information required by the
Board.

(3) The Board may require that any
interlock permitted under this para-
graph (h) be terminated if a change in
circumstances occurs with respect to
one of the interlocked depository orga-
nizations that would have provided a
basis for disapproval of the interlock
during the notice period.

§ 212.5 Regulatory Standards exemp-
tion.

(a) Criteria. The Board may permit an
interlock that otherwise would be pro-
hibited by the Interlocks Act and § 212.3
if:

(1) The board of directors of the de-
pository organization (or the organiz-
ers of a depository organization being
formed) that seeks the exemption pro-
vides a resolution to the Board certify-
ing that the organization, after the ex-
ercise of reasonable efforts, is unable
to locate any other candidate from the
community or RMSA, as appropriate,
who:

(i) Possesses the level of expertise re-
quired by the depository organization
and who is not prohibited from service
by the Interlocks Act; and

(ii) Is willing to serve as a manage-
ment official; and

(2) The Board, after reviewing an ap-
plication submitted by the depository
organization seeking the exemption,
determines that:

(i) The management official is criti-
cal to the safe and sound operations of
the affected depository organization;
and

(ii) Service by the management offi-
cial will not produce an anticompeti-
tive effect with respect to the deposi-
tory organization.

(b) Presumptions. The Board applies
the following presumptions when re-
viewing any application for a Regu-
latory Standards exemption:

(1) An interlock will not have an
anticompetitive effect if it involves de-
pository organizations that, if merged,
would not cause the post-merger
Herfindahl-Hirschman Index (HHI) to
exceed 1800 and would not cause the
HHI to increase by more than 200
points. This presumption does not
apply to depository organizations sub-
ject to the Major Assets prohibition of
§ 212.3(c).

(2) A proposed management official is
critical to the safe and sound oper-
ations of a depository institution if:

(i) That official is approved by the
Board to serve as a director or senior
executive officer of that institution
pursuant to 12 CFR 225.71; and

(ii) The institution had operated for
less than two years, was not in compli-
ance with minimum capital require-
ments, or otherwise was in a ‘‘troubled
condition’’ as defined in 12 CFR 225.71
at the time the service under that sec-
tion was approved.

(c) Duration of interlock. An interlock
permitted under this section may con-
tinue until the Board notifies the af-
fected depository organizations other-
wise. The Board may require termi-
nation of any interlock permitted
under this section if the Board con-
cludes, after giving the affected per-
sons the opportunity to respond, that
the determinations under paragraph
(a)(2) of this section no longer may be
made. A management official may con-
tinue serving the depository organiza-
tion involved in the interlock for a pe-
riod of 15 months following the date of
the order to terminate the interlock.
The Board may shorten this period
under appropriate circumstances.

§ 212.6 Management Consignment ex-
emption.

(a) Criteria. The Board may permit an
interlock that otherwise would be pro-
hibited by the Interlocks Act and § 212.3
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if the Board, after reviewing an appli-
cation submitted by the depository or-
ganization seeking an exemption, de-
termines that the interlock would:

(1) Improve the provision of credit to
low- and moderate-income areas;

(2) Increase the competitive position
of a minority- or women-owned deposi-
tory organization;

(3) Strengthen the management of a
depository institution that has been
chartered for less than two years at the
time an application is filed under this
part; or

(4) Strengthen the management of a
depository institution that is in an un-
safe or unsound condition as deter-
mined by the Board on a case-by-case
basis.

(b) Presumptions. The Board applies
the following presumptions in review-
ing any application for a Management
Consignment exemption:

(1) A proposed management official is
capable of strengthening the manage-
ment of a depository institution de-
scribed in paragraph (a)(3) of this sec-
tion if that official is approved by the
Board to serve as a director or senior
executive officer of that institution
pursuant to 12 CFR 225.71 and the insti-
tution had operated for less than two
years at the time the service was ap-
proved; and

(2) A proposed management official is
capable of strengthening the manage-
ment of a depository institution de-
scribed in paragraph (a)(4) of this sec-
tion if the official is approved by the
Board to serve as a director or senior
executive officer of the institution pur-
suant to 12 CFR 225.71 and the institu-
tion was not in compliance with mini-
mum capital requirements or otherwise
was in a ‘‘troubled condition’’ as de-
fined under 12 CFR 225.71 at the time
service was approved.

(c) Duration of interlock. An interlock
granted under this section may con-
tinue for a period of two years from the
date of approval. The Board may ex-
tend this period for one additional two-
year period if the depository organiza-
tion applies for an extension at least 30
days before the current exemption ex-
pires and satisfies one of the criteria
specified in paragraph (a) of this sec-
tion. The provisions set forth in para-

graph (b) of this section also apply to
applications for extensions.

§ 212.7 Change in circumstances.
(a) Termination. A management offi-

cial shall terminate his or her service
or apply for an exemption to the Inter-
locks Act if a change in circumstances
causes the service to become prohib-
ited under that Act. A change in cir-
cumstances may include, but is not
limited to, an increase in asset size of
an organization, a change in the delin-
eation of the RMSA or community, the
establishment of an office, an acquisi-
tion, a merger, a consolidation, or any
reorganization of the ownership struc-
ture of a depository organization that
causes a previously permissible inter-
lock to become prohibited.

(b) Transition period. A management
official described in paragraph (a) of
this section may continue to serve the
state member bank or bank holding
company involved in the interlock for
15 months following the date of the
change in circumstances. The Board
may shorten this period under appro-
priate circumstances.

§ 212.8 Enforcement.
Except as provided in this section,

the Board administers and enforces the
Interlocks Act with respect to state
member banks, bank holding compa-
nies, and affiliates of either, and may
refer any case of a prohibited inter-
locking relationship involving these
entities to the Attorney General of the
United States to enforce compliance
with the Interlocks Act and this part.
If an affiliate of a state member bank
or a bank holding company is subject
to the primary regulation of another
Federal depository organization super-
visory agency, then the Board does not
administer and enforce the Interlocks
Act with respect to that affiliate.

§ 212.9 Effect of Interlocks Act on
Clayton Act.

The Board regards the provisions of
the first three paragraphs of section 8
of the Clayton Act (15 U.S.C. 19) to
have been supplanted by the revised
and more comprehensive prohibitions
on management official interlocks be-
tween depository organizations in the
Interlocks Act.
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