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not permit any withdrawals or substi-
tutions of collateral that would in-
crease such excess; nor could the bank
increase the amount of the loan bal-
ance unless there was provided addi-
tional collateral having a maximum
loan value at least equal to the amount
of the increase. In other words, as from
the date the stock should become reg-
istered, the loan would be subject to
this part in exactly the same way, for
example, as a loan subject to this part
that became under-margined because
of a decline in the current market
value of the loan collateral or because
of a decrease by the Board in the maxi-
mum loan value of the loan collateral.

[21 FR 1094, Feb. 17, 1956]

§221.109 Loan to open-end investment
company.

In response to a question regarding a
possible loan by a bank to an open-end
investment company that customarily
purchases stocks registered on a na-
tional securities exchange, the Board
stated that in view of the general na-
ture and operations of such a company,
any loan by a bank to such a company
should be presumed to be subject to
this part as a loan for the purpose of
purchasing or carrying registered
stocks. This would not be altered by
the fact that the open-end company
had used, or proposed to use, its own
funds or proceeds of the loan to redeem
some of its own shares, since mere ap-
plication of the proceeds of a loan to
some other use cannot prevent the ulti-
mate purpose of a loan from being to
purchase or carry registered stocks.

[23 FR 8945, Nov. 18, 1958]

§221.110 Questions arising under Reg-
ulation U.

(a) Regulation U governs ‘“‘any loan”’
made by a bank ‘‘secured directly or
indirectly by any stock for the purpose
of purchasing or carrying any stock
registered on a national securities ex-
change’, with certain exceptions, and
provides that the maximum loan value
of such stock shall be a fixed percent-
age ‘“‘of its current market value, as de-
termined by any reasonable method.”’

(b) The Board of Governors has re-
cently had occasion to consider the ap-
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plication of this language to the three
following questions:

(1) Loan secured by stock. First, is a
loan to purchase or carry registered
stock subject to Regulation U where
made in unsecured form, if stock is
subsequently deposited as security
with the lending bank, and surrounding
circumstances indicate that the parties
originally contemplated that the loan
should be so secured? The Board an-
swered that in a case of this kind, the
loan would be subject to the Regula-
tion, for the following reasons.

(i) The Board has long held, in the
closely related purpose area, that the
original purpose of a loan should not be
determined upon a narrow analysis of
the technical circumstances under
which a loan is made. Instead, the fun-
damental purpose of the loan is consid-
ered to be controlling. Indeed, ‘‘the
fact that a loan made on the borrower’s
signature only, for example, becomes
secured by registered stock shortly
after the disbursement of the loan’ af-
fords reasonable grounds for question-
ing whether the bank was entitled to
rely upon the borrower’s statement as
to the purpose of the loan. 1953 Bull.
951.

(ii) Where security is involved, stand-
ards of interpretation should be equal-
ly searching. If, for example, the origi-
nal agreement between borrower and
bank contemplated that the loan
should be secured by registered stock,
and such stock is in fact delivered to
the bank when available, the trans-
action must be regarded as fundamen-
tally a secured loan. This view is
strengthened by the fact that the regu-
lation applies to a loan ‘“‘secured di-
rectly or indirectly by any stock.”

(2) Loan to acquire controlling shares.
(i) The second question is whether the
Regulation governs a stock-secured
loan made for the business purpose of
purchasing a controlling interest in a
corporation, or whether such a loan
would be exempt on the ground that
the Regulation is directed solely to-
ward purchases of stock for speculative
or investment purposes. The Board an-
swered that a stock-secured loan for
the purpose of purchasing or carrying
registered stock is subject to the Regu-
lation, regardless of the reason for
which the purchase is made.
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(i) The answer is required, in the
Board’s view, since the language of the
Regulation is explicitly inclusive, cov-
ering “‘any loan * * * secured directly
or indirectly by any stock for the pur-
pose of purchasing or carrying any
stock registered on a national securi-
ties exchange.”” Moreover, the with-
drawal in 1945 of the original section
2(e) of the Regulation, which exempted
““any loan for the purpose of purchas-
ing a stock from or through a person
who is not a member of a national se-
curities exchange * * *”’ plainly im-
plies that transactions of the sort de-
scribed are now subject to the general
prohibition of section 1.

(3) Determination of ‘‘current market
value.”” (i) The third question is how to
determine the ‘‘current market value”
of a block of registered stock which
represents a controlling interest in a
corporation where the block is pur-
chased at a price in excess of the aver-
age of bid and asked prices on the Ex-
change for the day of the purchase, and
also in excess of the average price on
the Exchange over recent months,
while the parties to the loan, on the
other hand, believe the purchase to be
a bargain and report opportunities to
resell at a price which is higher still. In
a case of this kind, the Board believes
that the current market value of the
block is the price at which the actual
purchase was made.

(ii) The Supplement to Regulation U
states that current market value shall
be determined by ‘“any reasonable
method’”’. Regulation T, which, while
not controlling, may throw some light
on the problem, provides that the cur-
rent market value of a security
““throughout the day of its purchase or
sale’” shall be ‘‘total cost or the net
proceeds of its sale.”” The Board is of
the opinion that actual sale price in an
arm’s length transaction provides the
best evidence of value. Particularly in
circumstances such as those indicated
above, it must be assumed that this
price reflects intangible factors includ-
ing control.

[24 FR 1858, Mar. 14, 1959]

§221.111 Purchase-and-sale substi-

tution on same day.

(a) Amendments to part 221, effective
June 15, 1959 (24 FR 3867), deal, among
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other things, with changes in collateral
for a *‘restricted loan”, i.e., a bank
loan that exceeds the maximum loan
value of the collateral therefor. In con-
nection with those amendments an in-
quiry has been received as to whether
the bank may permit a substitution of
collateral for such a loan under the
amended part in a case in which the ex-
cess of the loan over the maximum
loan value is not thereby increased and
the substitution occurs in the form of a
purchase and sale of collateral, both
the purchase and sale orders being exe-
cuted on the same day.

(b) The bank may permit such a pur-
chase-and-sale substitution under the
amended part without additional col-
lateral or reduction in the loan if it
reasonably ascertains, and has evi-
dence thereof in its records, that the
purchase and sale orders were executed
on the same day. The controlling
events which must occur on the same
day are the executions of the purchase
order and sale order, and not the
bank’s receipt or release of stock cer-
tificates. It may be noted that the re-
sult is substantially similar to that
under the June 15, 1959, amendments to
Part 220 of this subchapter. Substi-
tutions that do not involve a same-day
purchase and sale are subject to the
withdrawal limitations under both
parts.

[24 FR 4698, June 10, 1959]

§221.112 Loans by bank in capacity as
trustee.

(a) The Board’s advice has been re-
quested whether a bank’s activities in
connection with the administration of
an employees’ savings plan are subject
to this Part 221.

(b) Under the plan, any regular, full-
time employee may participate by au-
thorizing the sponsoring company to
deduct a percentage of his salary and
wages and transmit the same to the
bank as trustee. Voluntary contribu-
tions by the company are allocated
among the participants. A participant
may direct that funds held for him be
invested by the trustee in insurance,
annuity contracts, Series E Bonds, or
in one or more of three specified secu-
rities which are listed on a stock ex-
change. Loans to purchase the stocks
may be made to participants from



