§3.3

deducted from Tier 1 capital. The OCC
reserves the right to require a bank to
compute and maintain its capital ra-
tios on the basis of actual, rather than
average, total assets when necessary to
carry out the purposes of this part.

(b) Bank means a national banking
association or District of Columbia
Bank.

(c) Tier 1 capital means Tier 1 capital
as determined according to section 2 of
appendix A of this part, including the
deductions described therein.

(d) Tier 2 capital means Tier 2 capital
as determined according to section 2 of
appendix A of this part, including the
limitations described therein.

(e) Total capital means Total capital as
determined according to section 1(25)
and section 2 of appendix A of this
part, including the deductions de-
scribed therein.

[55 FR 38800, Sept. 21, 1990, as amended at 60
FR 7907, Feb. 10, 1995]

§3.3 Transitional rules.

Intangible assets, other than mort-
gage servicing rights, purchased prior
to April 15, 1985, and accounted for in
accordance with the instruction of the
OCC, need not be deducted from Tier 1
capital until December 31, 1992. How-
ever, when combined with other quali-
fying intangible assets, these intangi-
bles may not exceed 25 percent of Tier
1 capital. After December 31, 1992, only
those intangible assets that meet the
criteria contained in section 2(c)(2) of
appendix A will not be deducted from
Tier 1 capital.

[55 FR 38800, Sept. 21, 1990]

§3.4 Reservation of authority.

Notwithstanding the definitions of
Tier 1 capital and Tier 2 capital in §3.2
(c) and (d), the OCC may find that a
newly developed or modified capital in-
strument constitutes Tier 1 capital or
Tier 2 capital, and may permit one or
more banks to include all or a portion
of funds obtained through such capital
instruments as Tier 1 or Tier 2 capital,
permanently or on a temporary basis,
for the purposes of compliance with
this part or for other purposes. Simi-
larly, the OCC may fined that a par-
ticular intangible asset need not be de-
ducted from Tier 1 or Tier 2 capital.
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Conversely, the OCC may find that a
particular intangible asset or Tier 1 or
Tier 2 capital component has charac-
teristics or terms that diminish its
contribution to a bank’s ability to ab-
sorb losses, and may require the deduc-
tion of this component from the com-
putation of Tier 1 or Tier 2 capital.

[55 FR 38800, Sept. 21, 1990]

Subpart B—Minimum Capital
Ratios

§3.5 Applicability.

This subpart is applicable to all
banks unless the Office determines,
pursuant to the procedures set forth in
subpart C, that different minimum cap-
ital ratios are appropriate for an indi-
vidual bank based upon its particular
circumstances, or unless different min-
imum capital ratios have been estab-
lished or are established for an individ-
ual bank in a written agreement or a
temporary or final order pursuant to 12
U.S.C. 1818 (b) or (c), or as a condition
for approval of an application.

§3.6 Minimum capital ratios.

(a) Risk-based capital ratio. All na-
tional banks must have and maintain
the minimum risk-based capital ratio
as set forth in appendix A (and, for cer-
tain banks, in appendix B).

(b) Total assets leverage ratio. All na-
tional banks must have and maintain
Tier 1 capital in an amount equal to at
least 3.0 percent of adjusted total as-
sets.

(c) Additional leverage ratio require-
ments. An institution operating at or
near the level in subsection (b) above is
expected to have well-diversified risks,
including no undue interest rate risk
exposure; excellent control systems;
good earnings; high asset quality; high
liquidity; and well managed on- and
off-balance sheet activities; and in gen-
eral be considered a strong banking or-
ganization, rated composite 1 under the
CAMEL rating system of banks. For all
but the most highly-rated banks meet-
ing the conditions set forth above, the
minimum Tier 1 leverage ratio is to be
3 percent plus an additional cushion of
at least 100 to 200 basis points. In all
cases, banking institutions should hold
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capital commensurate with the level
and nature of all risks.

[55 FR 38800, Sept. 21, 1990, as amended at 61
FR 47367, Sept. 6, 1996]

§3.7 Plan to achieve minimum capital
ratios.

Effective December 31, 1990, any bank
having capital ratios less than the
minimums required under §3.6 (a) and
(b) shall, within 60 days, submit to the
OCC a plan describing the means and
schedule by which the bank shall
achieve the applicable minimum cap-
ital ratios. The plan may be considered
acceptable unless the bank is notified
to the contrary by the OCC. A bank in
compliance with an acceptable plan to
achieve the applicable minimum cap-
ital ratios will not be deemed to be in
violation of §3.6.

[55 FR 38800, Sept. 21, 1990]

§3.8 Reservation of authority.

When, in the opinion of the Office the
circumstances so require, a bank may
be authorized to have less than the
minimum capital ratios in §3.6 during
a time period specified by the Office.

Subpart C—Establishment of Mini-
mum Capital Ratios for an In-
dividual Bank

§3.9 Purpose and scope.

The rules and procedures specified in
this subpart are applicable to a pro-
ceeding to establish required minimum
capital ratios that would otherwise be
applicable to a bank under §3.6. The
OCC is authorized under 12 U.S.C. 3907
(a)(2) to establish such minimum cap-
ital requirements for a bank as the
OCC, in its discretion, deems appro-
priate in light of the particular cir-
cumstances at that bank. Proceedings
under this subpart also may be initi-
ated to require a bank having capital
ratios above those set forth in §3.6, or
other legal authority to continue to
maintain those higher ratios.

[55 FR 38800, Sept. 21, 1990]

§3.10 Applicability.

The OCC may require higher mini-
mum capital ratios for an individual
bank in view of its circumstances. For
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§3.11

example, higher capital ratios may be
appropriate for:

(a) A newly chartered bank;

(b) A bank receiving special super-
visory attention;

(c) A bank that has, or is expected to
have, losses resulting in capital inad-
equacy;

(d) A bank with significant exposure
due to the risks from concentrations of
credit, certain risks arising from non-
traditional activities, or management’s
overall inability to monitor and con-
trol financial and operating risks pre-
sented by concentrations of credit and
nontraditional activities;

(e) A bank with significant exposure
to declines in the economic value of its
capital due to changes in interest
rates;

() A bank with significant exposure
due to fiduciary or operational risk;

(g9) A bank exposed to a high degree
of asset depreciation, or a low level of
liquid assets in relation to short term
liabilities;

(h) A bank exposed to a high volume
or, or particularly severe, problem
loans;

(i) A bank that is growing rapidly, ei-
ther internally or through acquisi-
tions; or

(J) A bank that may be adversely af-
fected by the activities or condition of
its holding company, affiliate(s), or
other persons or institutions including
chain banking organizations, with
which it has significant business rela-
tionships.

[60 FR 39493, Aug. 2, 1995]

§3.11 Standards for determination of
appropriate individual minimum
capital ratios.

The appropriate minimum capital ra-
tios for an individual bank cannot be
determined solely through the applica-
tion of a rigid mathematical formula
or wholly objective criteria. The deci-
sion is necessarily based in part on sub-
jective judgment grounded in agency
expertise. The factors to be considered
in the determination will vary in each
case and may include, for example:

(a) The conditions or circumstances
leading to the Office’s determination
that higher minimum capital ratios are
appropriate or necessary for the bank;



