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3 Control is defined in section 7(j)(8)(B) of
the Act as ‘‘the power, directly or indirectly, to
direct the management or policies of an insured
bank or to vote over 25 percent or more of any
class of voting securities of an insured bank.’’ 12
U.S.C. 1817(j)(8)(B).

4 Person is defined in section 7(j)(8)(A) of
the Act as ‘‘an individual or a corporation,
partnership, trust, association, joint venture,
pool, syndicate, sole proprietorship, unincor-
porated organization, or any other form of en-
tity not specifically listed herein.’’ 12 U.S.C.
1817(j)(8)(A).

any company or insured depository in-
stitution pursuant to section 38 of the
Act, 12 U.S.C. 1831o, are set forth at
§ 303.5(e) of this part.

(b) Merger of Insured depository insti-
tution with noninsured bank or institu-
tion. Application by an insured deposi-
tory institution for the consent of the
Corporation to merge or consolidate
with a noninsured bank or institution,
or to convert into a noninsured institu-
tion, or to assume liability to pay any
deposits made in, or similar liabilities
of, any noninsured bank or institution,
or to transfer assets to any noninsured
bank or institution in consideration of
the assumption of liability for any por-
tion of the deposits made in such in-
sured depository institution, together
with copies of all agreements or pro-
posed agreements relating thereto,
should be filed with the appropriate re-
gional director.

(c) Conversion with diminution of cap-
ital or surplus. Application for the con-
sent of the Corporation to convert into
an insured state nonmember bank (ex-
cept a District bank), when the conver-
sion will result in the converted bank’s
having less capital stock or surplus
than the converted bank at the time of
the shareholders’ meeting approving
such conversion, together with copies
of the charter and/or articles of asso-
ciation of the converted bank, should
be filed with the appropriate regional
director.

(d) Applications for approval of trans-
actions under section 5(d)(3) of the Fed-
eral Deposit Insurance Act (12 U.S.C.
1815(d)(3)). Application by an insured
state nonmember bank for consent of
the Corporation to enter into a trans-
action under section 5(d)(3) of the Fed-
eral Deposit Insurance Act shall be
made by submitting a letter accom-
panying the merger application cer-
tifying:

(1) That the application for approval
is for a transaction under section
5(d)(3), and

(2) That the transaction will not re-
sult in the transfer of any insured de-
pository institution’s Federal deposit
insurance from one federal deposit in-
surance fund to the other federal de-
posit insurance fund.

(e) The appropriate application forms
and instructions, as well as instruc-

tions concerning notice to depositors,
may be obtained upon request from the
office of said regional director.

[54 FR 53556, Dec. 29, 1989, as amended at 57
FR 5815, Feb. 18, 1992; 58 FR 8216, Feb. 12,
1993]

§ 303.4 Change in bank control.
(a) Acquisition of control.3 Under the

Change in Bank Control Act of 1978, ac-
quisitions by a person 4 or persons act-
ing in concert with the power to vote
25 percent or more of a class of voting
securities of an insured depository in-
stitution, unless exempted, require
prior notice to the Corporation. In ad-
dition, a purchase, assignment, trans-
fer, pledge, or other disposition of vot-
ing stock through which any person
will acquire ownership, control, or the
power to vote ten percent or more of a
class of voting securities of an insured
depository institution will be presumed
to be an acquisition by such person of
the power to direct that institution’s
management or policies if:

(1) The institution has issued any
class of securities subject to the reg-
istration requirements of section 12 of
the Securities Exchange Act of 1944 (15
U.S.C. 781); or

(2) Immediately after the trans-
action, no other person will own a
greater proportion of that class of vot-
ing securities.
Other transactions resulting in a per-
son’s control of less than 25 percent of
a class of voting shares of an insured
depository institution would not result
in control for purposes of the Act. An
acquiring person may request an oppor-
tunity to contest any presumption es-
tablished by this paragraph (a) of this
section with respect to a proposed
transaction. The Corporation will af-
ford the person an opportunity to
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present views in writing, or, where ap-
propriate, orally before its designated
representatives either at informal con-
ference discussions or at informal pres-
entations of evidence.

(b) Notices. (1) Notice of a proposed
acquisition of control should be filed
with the regional director of the FDIC
region in which the depository institu-
tion in which stock is being acquired is
located. The FDIC will not accept a no-
tice unless the information provided is
responsive to every item specified in
paragraph 6 of the Change in Bank
Control Act of 1978 (12 U.S.C. 1817(j)(6))
and every item prescribed in the appro-
priate FDIC forms. With respect to per-
sonal financial statements required by
paragraph 6(b) of the Change in Bank
Control Act of 1978, an acquiring per-
son may include a current statement of
assets and liabilities, as of a date not
more than ninety days prior to the
date the notice is filed, a brief income
summary, and a statement of material
changes since the date of the state-
ment. The appropriate regional direc-
tor, the Director (DOS), or the Board of
Directors may require additional infor-
mation with respect to personal finan-
cial statements.

(2)(i) Except as otherwise provided in
paragraph (b)(2)(ii) or (b)(2)(iii) of this
section, within ten days after receiving
confirmation that the appropriate
FDIC regional office has accepted the
notice, the acquiring person(s) shall
publish an announcement of such ac-
ceptance in the business section of a
newspaper having general circulation
in the community in which the home
office of the depository institution
whose stock is sought to be acquired is
located. Promptly thereafter, the ac-
quiring person(s) shall send a copy of
the newspaper announcement and the
publisher’s affidavit of publication to
the regional director of the FDIC re-
gion in which the subject depository
institution is located. The newspaper
announcement shall contain the
name(s) of the proposed acquirer(s), the
name of the depository institution
whose stock is sought to be acquired,
and the date of acceptance by the FDIC
of the notice of acquisition of control.
The announcement shall also state
that any person wishing to comment
on the proposed change in control may

do so by submitting written comments
to the regional director of the FDIC at
(give address of the regional office)
within twenty days following the re-
quired newspaper publication or, if the
FDIC has shortened the public com-
ment period pursuant to paragraph
(b)(3) of this section, within such short-
er period.

(ii) In a community in which there is
no daily or weekly community news-
paper, the acquiring person(s) may sat-
isfy the publication requirement con-
tained in paragraph (b)(2)(i) of this sec-
tion by publishing the required news-
paper announcement in either a coun-
ty-wide newspaper (in the county in
which the bank’s home office is lo-
cated) or, if there is no county-wide
newspaper, in a state-wide newspaper.

(iii) In the case of a notice filed in
contemplation of a public tender offer
subject to the requirements of the Se-
curities Exchange Act of 1934 (15 U.S.C.
78m and 78n) and the FDIC’s regula-
tions governing tender offers (12 CFR
335.501 through 335.530), the acquiring
person(s) shall publish the required
newspaper announcement not later
than the earliest of:

(A) The commencement of the tender
offer under § 335.502 of the FDIC’s regu-
lations (12 CFR 335.502);

(B) Other public announcement of the
tender offer; or

(C) Thirty-four days after the FDIC’s
acceptance of the notice of acquisition
of control.

(3)(i) In acting upon a proposed
change in control, the FDIC shall con-
sider all public comments received
within twenty days following the re-
quired newspaper publication. At the
FDIC’s option, comments received
after this twenty-day period may be,
but need not be, considered.

(ii) If the FDIC determines in writing
that the newspaper publication or com-
ment solicitation requirements of this
paragraph would seriously threaten the
safety or soundness of the depository
institution to be acquired, including
situations where the FDIC must act
immediately in order to prevent the
probable failure of the bank to be ac-
quired, then the FDIC may:

(A) Waive the publication require-
ment;
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(B) Waive the public comment solici-
tation requirement; or

(C) Act on the proposed change in
control prior to the expiration of the
public comment period.

(iii) In other circumstances, for good
cause, the FDIC may shorten the pub-
lic comment period to a period of not
less than ten days. Such good cause
will exist only if the FDIC determines
that circumstances beyond the control
of the acquiring person or persons war-
rant a shorter period.

(4) A notice of acquisition of control
that is filed in contemplation of a pub-
lic tender offer subject to sections 13(d)
and 14(d) of the Securities Exchange
Act of 1934 (15 U.S.C. 78m and 78n) and
the FDIC’s regulations governing ten-
der offers (12 CFR 335.501 through
335.530) may be given confidential
treatment for up to thirty-four days
after the notice is accepted if:

(i) The filing party requests confiden-
tial treatment under this rule and rep-
resents that a public announcement of
the tender offer and the filing of appro-
priate forms with the FDIC will occur
within thirty-four days from the ac-
ceptance of the notice; and

(ii) The FDIC determines, in its dis-
cretion, that it is in the public interest
to grant confidential treatment. In its
discretion, the FDIC may grant con-
fidential treatment under other cir-
cumstances when consistent with the
purposes of the Change in Bank Con-
trol Act of 1978.

(5) Nothing in this regulation shall
affect any obligation which the acquir-
ing person(s) may have to comply with
the Federal securities laws or any
other laws.

(6)(i) Whenever a notice of a proposed
acquisition of control is not filed in ac-
cordance with the Change in Bank Con-
trol Act of 1978 and these regulations,
the acquiring person(s) shall, within
ten days of being so directed by the
FDIC, publish an announcement of the
acquisition of control in the business
section of a newspaper having general
circulation in the community in which
the home office of the depository insti-
tution involved is located. In a commu-
nity in which there is no daily or week-
ly community newspaper, the required
newspaper announcement may be pub-
lished in a county-wide newspaper (in

the county in which the depository in-
stitution’s home office is located) or, if
there is no county-wide newspaper, in a
statewide newspaper.

(ii) The newspaper announcement
shall contain the name(s) of the ac-
quire(s), the name of the depository in-
stitution involved, and the date of the
acquisition of the stock. The announce-
ment shall also contain a statement in-
dicating that the FDIC is currently re-
viewing the acquisition of control. The
announcement shall also state that
any person wishing to comment on the
change in control may do so by submit-
ting written comments to the regional
director of the FDIC at (give address of
the regional office) within twenty days
following the required newspaper publi-
cation.

(c) Exempt transactions. The following
transactions are not subject to the
prior notice requirements of the
Change in Bank Control Act of 1978:

(1) The acquisition of additional
shares of an insured depository institu-
tion by a person who continuously
since March 9, 1979, held power to vote
25 percent or more of the voting shares
of that institution, or by a person who
has acquired and maintained control of
that institution after complying with
the procedures of the Change in Bank
Control Act;

(2) The acquisition of additional
shares of an insured depository institu-
tion by a person who under paragraph
(a) of this section would be presumed
to have controlled that institution con-
tinuously since March 9, 1979, if:

(i) The transaction will not result in
that person’s direct or indirect owner-
ship or power to vote 25 percent or
more of any class of voting securities
of the institution; or

(ii) In other cases, the Corporation
determines that the person has con-
trolled the institution since March 9,
1979;

(3) The acquisition of shares in satis-
faction of a debt previously contracted
in good faith or through testate or in-
testate succession or bona fide gift;
Provided, The acquirer advises the ap-
propriate regional director within thir-
ty days after the acquisition and pro-
vides such of the information specified
in paragraph 6 of the Change in Bank
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Control Act as the regional director re-
quests;

(4) A transaction subject to approval
under section 3 of the Bank Holding
Company Act, section 18 of the Act or
section 10 of the Home Owners’ Loan
Act;

(5) A transaction described in sec-
tions 2(a)(5) or (3)(a)(5)(A) or (B) of the
Bank Holding Company Act, (12 U.S.C.
1841(a)(5) or 1842 (a)(5)) by a person
there described;

(6) A customary one-time proxy solic-
itation and receipt of pro-rata stock
dividends; and

(7) The acquisition of shares in for-
eign banks which have an insured
branch or branches in the United
States; Provided, however, That this ex-
emption does not extend to the reports
and information required under sec-
tions 7(j)(9), (10), and (12) of the Act.

[54 FR 53557, Dec. 29, 1989, as amended at 59
FR 52662, Oct. 19, 1994]

§ 303.5 Applications concerning insur-
ance fund conversions, prompt cor-
rective action, and other applica-
tions.

(a) Conversion involving transfer of de-
posits between the Savings Association In-
surance Fund (SAIF) and the Bank In-
surance Fund (BIF). Application by any
depository institutions to participate
in a conversion transaction involving
the transfer of deposits from the SAIF
Fund to the BIF Fund or vice versa
should be filed with the appropriate re-
gional director. The application shall
be in letter form, signed by representa-
tives of each institution participating
in the transaction, and shall contain
the following information:

(1) A description of the transaction;
(2) A statement of condition of each

institution as of the date of applica-
tion;

(3) A statement of condition of each
institution as of May 1, 1989, with a no-
tation as to the amount of net interest
credited to total deposits during the
period beginning May 1, 1989, and end-
ing on the expected date of transfer;

(4) The amount of deposits involved
in the conversion transaction;

(5) A pro forma balance sheet and in-
come statement for each institution
upon consummation of the transaction;

(6) A listing of any other conversion
in which either institution has partici-
pated since August 9, 1989, or any other
conversion transaction in process at
the time of filing; and

(7) Any other information that the
regional director may from time to
time require.

(b) Except as otherwise provided by
rule or regulation, all applications, re-
quests, and submittals for which no
form of application has been prescribed
by the Corporation should:

(1) Be in writing;
(2) (i) Be signed by the president,

cashier, or managing officer of the de-
pository institution in the case of:

(A) An application by a depository
institution whose insured status has
been terminated under section 8 of the
Federal Deposit Insurance Act (12
U.S.C. 1818) for permission to continue
or resume its status as an insured de-
pository institution; or

(B) An application made by an in-
sured depository institution under part
328 of this title; or

(ii) Be signed by the applicant or a
duly authorized agent in all other
cases;

(3) Contain a statement of the appli-
cant’s interest therein, a complete and
concise statement of the action re-
quested, and the reasons and facts re-
lied upon as the basis for such re-
quested action; and

(4) (i) Be addressed to the appropriate
regional director in the case of an ap-
plication, request, or notice of acquisi-
tion of control from or relating to a
particular bank or institution; or

(ii) The Executive Secretary of the
Corporation at the Corporation’s Wash-
ington, DC headquarters in all other
cases.
The applicant shall furnish such other
pertinent information as may be re-
quired by the Corporation. Forms to be
executed in conjunction with an appli-
cation for consent to exercise trust
powers may be obtained from the ap-
propriate FDIC regional office.

(c) In addition to the foregoing, an
application by a depository institution
whose insured status has been termi-
nated under section 8 of the Act for
permission to continue or resume its
status as an insured depository institu-
tion should:
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