§308.176

§308.176 Application for awards.

(a) Contents. An application for an
award of fees and expenses under this
subpart shall contain:

(1) The name of the applicant and an
identification of the proceeding;

(2) A showing that the applicant has
prevailed, and an identification of each
issue with regard to which the appli-
cant believes that the position of the
FDIC in the proceeding was not sub-
stantially justified;

(3) A statement of the amount of fees
and expenses for which an award is
sought;

(4) If the applicant is not an individ-
ual, a statement of the number of its
employees on the date the proceeding
was initiated;

(5) A description of any affiliated in-
dividuals or entities, as defined in
§308.172(c)(5), or a statement that none
exist;

(6) A declaration that the applicant,
together with any affiliates, had a net
worth not more than the ceiling estab-
lished for it by §308.172(b) as of the date
the proceeding was initiated; and

(7) Any other matters that the appli-
cant wishes the FDIC to consider in de-
termining whether and in what amount
an award should be made.

(b) Verification. The application shall
be signed by the applicant or an au-
thorized officer or attorney of the ap-
plicant. It shall also contain or be ac-
companied by a written verification
under oath or under penalty of perjury
that the information provided in the
application and supporting documents
is true and correct.

§308.177 Statement of net worth.

(a) General rule. A statement of net
worth must be filed with the applica-
tion for an award of fees. The state-
ment shall reflect the net worth of the
applicant and all affiliates of the appli-
cant.

(b) Contents. (1) The statement of net
worth may be in any form convenient
to the applicant which fully discloses
all the assets and liabilities of the ap-
plicant and all the assets and liabilities
of its affiliates, as of the time of the
initiation of the adversary adjudica-
tion. Unaudited financial statements
are acceptable unless the administra-
tive law judge or the Board of Direc-
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tors otherwise requires. Financial
statements or reports to a Federal or
state agency, prepared before the initi-
ation of the adversary adjudication for
other purposes, and accurate as of a
date not more than three months prior
to the initiation of the proceeding, are
acceptable in establishing net worth as
of the time of the initiation of the pro-
ceeding, unless the administrative law
judge or the Board of Directors other-
wise requires.

(2) In the case of applicants or affili-
ates that are not banks, net worth
shall be considered for the purposes of
this subpart to be the excess of total
assets over total liabilities, as of the
date the underlying proceeding was ini-
tiated, except as adjusted under
§308.172(c)(2). Assets and liabilities of
individuals shall include those bene-
ficially owned within the meaning of
the FDIC’s rules and regulations.

(3) If the applicant or any of its affili-
ates is a bank, the portion of the state-
ment of net worth which relates to the
bank shall consist of a copy of the
bank’s last Consolidated Report of Con-
dition and Income filed before the ini-
tiation of the adversary adjudication.
In all cases the administrative law
judge or the Board of Directors may
call for additional information needed
to establish the applicant’s net worth
as of the initiation of the proceeding.
Except as adjusted by additional infor-
mation that was called for under the
preceding sentence, net worth shall be
considered for the purposes of this sub-
part to be the total equity capital (or,
in the case of mutual savings banks,
the total surplus accounts) as reported,
in conformity with applicable instruc-
tions and guidelines, on the bank’s
Consolidated Report of Condition and
Income filed for the last reporting date
before the initiation of the proceeding.

(c) Statement confidential. Unless oth-
erwise ordered by the Board of Direc-
tors or required by law, the statement
of net worth shall be for the confiden-
tial use of counsel for the FDIC, the
Board of Directors, and the administra-
tive law judge.

§308.178 Statement of fees and ex-
penses.

The application shall be accompanied
by a statement fully documenting the
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