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branch, the bank shall at all times dis-
play a notice that the annual disclo-
sure statement may be obtained from
the bank. The notice shall include at a
minimum an address and telephone
number of which requests should be di-
rected. The first copy of the annual dis-
closure statement shall be provided to
a requester free of charge.

§ 350.8 Delivery.

Each bank shall, after receiving a re-
quest for an annual disclosure state-
ment, promptly mail or otherwise fur-
nish a statement to the requester.

§ 350.9 Disclosure of examination re-
ports.

Except as permitted under specific
provisions of the FDIC’s regulations (12
CFR part 309), a bank may not disclose
any report of examination or report of
supervisory activity or any portion
thereof prepared by the FDIC. The
bank also shall not make any represen-
tation concerning such report or the
findings therein.

§ 350.10 Prohibited conduct and pen-
alties.

(a) Misrepresentations. No officer, di-
rector, employee, agent, or other per-
son participating in the affairs of a
bank, shall, directly or indirectly:

(1) Disclose or cause to be disclosed
false or misleading information in the
annual disclosure statement, or omit
or cause the omission of pertinent or
required information in the annual dis-
closure statement; or

(2) Represent that the FDIC, or any
employee thereof, has reviewed, or con-
firmed the accuracy or relevance of the
disclosure statement.

(b) Participating persons. For purposes
of this part, a person participating in
the affairs of a bank shall include (but
not be limited to) any person who pro-
vides information contained in, or di-
rectly or indirectly assists in the prep-
aration of, the annual disclosure state-
ment.

(c) Enforcement actions. Conduct that
violates paragraph (a) of this section
may constitute an unsafe or unsound
banking practice or otherwise serve as
a basis for an enforcement action by
the FDIC.

§ 350.11 Safe harbor provision.
The provisions of § 350.10 shall not

apply unless it is shown that the infor-
mation disclosed was included without
a reasonable basis or other than in
good faith.

§ 350.12 Disclosure required by appli-
cable banking or securities law or
regulations.

The requirements of this part are not
intended to replace or waive any dis-
closure required to be made under ap-
plicable banking or securities law or
regulations.

[62 FR 10201, Mar. 6, 1997]
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§ 351.1 Allocated transfer risk reserve.
(a) Definitions. For the purposes of

this subpart:
(1) Banking institution means an in-

sured state nonmember bank.
(2) Federal banking agencies means the

Board of Governors of the Federal Re-
serve System, the Comptroller of the
Currency, and the Federal Deposit In-
surance Corporation.

(3) International assets means those
assets required to be included in bank-
ing institutions’ ‘‘Country Exposure
Report’’ forms (FFIEC No. 009).

(4) Transfer risk means the possibility
that an asset cannot be serviced in the
currency of payment because of a lack
of, or restraints on the availability of,
needed foreign exchange in the country
of the obligor.

(b) Allocated Transfer Risk Reserve—(1)
Establishment of Allocated Transfer Risk
Reserve. A banking institution shall es-
tablish an allocated transfer risk re-
serve (ATRR) for specified inter-
national assets when required by the
FDIC in accordance with this section.

(2) Procedures and Standards—(i) Joint
agency determination. At least annually,
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the Federal banking agencies shall de-
termine jointly, based on the standards
set forth in paragraph (b)(2)(ii) of this
section, the following:

(A) Which international assets sub-
ject to transfer risk warrant establish-
ment of an ATRR;

(B) The amount of the ATRR for the
specified assets; and

(C) Whether an ATRR established for
specified assets may be reduced.

(ii) Standards for requiring ATRR—(A)
Evaluation of assets. The Federal bank-
ing agencies shall apply the following
criteria in determining whether an
ATRR is required for particular inter-
national assets:

(1) Whether the quality of a banking
institution’s assets has been impaired
by a protracted inability of public or
private obligors in a foreign country to
make payments on their external in-
debtedness as indicated by such fac-
tors, among others, as whether:

(i) Such obligors have failed to make
full interest payments on external in-
debtedness;

(ii) Such obligors have failed to com-
ply with the terms of any restructured
indebtedness; or

(iii) A foreign country has failed to
comply with any International Mone-
tary Fund or other suitable adjustment
program; or

(2) Whether no definite prospects
exist for the orderly restoration of debt
service.

(B) Determination of amount of ATRR.
(1) In determining the amount of the
ATRR, the Federal banking agencies
shall consider:

(i) The length of time the quality of
the asset has been impaired;

(ii) Recent actions taken to restore
debt service capability;

(iii) Prospects for restored asset qual-
ity; and

(iv) Such other factors as the Federal
banking agencies may consider rel-
evant to the quality of the asset.

(2) The initial year’s provision for the
ATRR shall be ten percent of the prin-
cipal amount of each specified inter-
national asset, or such greater or lesser
percentage determined by the Federal
banking agencies. Additional provi-
sion, if any, for the ATRR in subse-
quent years shall be fifteen percent of
the principal amount of each specified

international asset, or such greater or
lesser percentage determinined by the
Federal banking agencies.

(iii) FDIC notification. Based on the
joint agency determinations under
paragraph (b)(2)(i) of this section, the
FDIC shall notify each banking institu-
tion holding assets subject to an
ATRR:

(A) Of the amount of the ATRR to be
established by the institution for speci-
fied international assets; and

(B) That an ATRR established for
specified assets may be reduced.

(3) Accounting treatment of ATRR—(i)
Charge to current income. A banking in-
stitution shall establish an ATRR by a
charge to current income and the
amounts so charged shall not be in-
cluded in the banking institution’s cap-
ital or surplus.

(ii) Separate accounting. A banking in-
stitution shall account for an ATRR
separately from the Allowance for Pos-
sible Loan Losses, and shall deduct the
ATRR from gross loans and leases to ar-
rive at net loans and leases. The ATRR
must be established for each asset sub-
ject to the ATRR in the pertcentage
amount specified.

(iii) Consolidation. A banking institu-
tion shall establish an ATRR, as re-
quired, on a consolidated basis. For
banks, consolidation should be in ac-
cordance with the procedures and tests
of significance set forth in the instruc-
tions for preparation of Consolidated
Reports of Condition and Income (FFIEC
Nos. 031, 032, 033 and 034).

(iv) Alternative accounting treatment.
A banking institution need not estab-
lish an ATRR if it writes down in the
period in which the ATRR is required,
or has written down in prior periods,
the value of the specified international
assets in the requisite amount for each
such asset. For purposes of this para-
graph, international assets may be
written down by a charge to the allow-
ance for Possible Loan Losses or a re-
duction in the principal amount of the
asset by application of interest pay-
ments or other collections on the asset.
However, the Allowance for Possible
Loan Losses must be replenished in
such amount necessary to restore it to
a level which adequately provides for
the estimated losses inherent in the
banking institution’s loan portfolio.
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(v) Reduction of ATRR. A banking in-
stitution may reduce an ATRR when
notified by the FDIC or, at any time,
by writing down such amount of the
international asset for which the
ATRR was established.

[49 FR 5593, Feb. 13, 1984]

§ 351.2 Accounting for fees on inter-
national loans.

(a) Definitions. For the purpose of this
subpart:

(1) International loan means a loan as
defined in the instructions to the ‘‘Re-
port of Condition and Income’’ for the
respective banking institution (FFIEC
Nos. 031, 032, 033 and 034) and made to
a foreign government, or to an individ-
ual, a corporation, or other entity not
a citizen of, resident in, or organized or
incorporated in the United States.

(2) International syndicated loan
means a loan characterized by the for-
mation of a group of managing banking
institutions and, in the usual case, as-
sumption by them of underwriting
commitments and participation in the
loan by other banking institutions.

(3) Loan agreement means the docu-
ments signed by all of the parties to a
loan, containing the amount, terms
and conditions of the loan, and the in-
terest and fees to be paid by the bor-
rower.

(4) Restructured international loan
means a loan that meets the following
criteria: (i) The borrower is unable to
service the existing loan according to
its terms and is a resident of a foreign
country in which there is a generalized
inability of public and private sector
obligors to meet their external debt ob-
ligations on a timely basis because of a
lack of, or restraints on the availabil-
ity of, needed foreign exchange in the
country; and either (ii) the terms of
the existing loan are amended to re-
duce stated interest or extend the
schedule of payments; or (iii) a new
loan is made to, or for the benefit of,
the borrower, enabling the borrower to
service or refinance the existing debt.

(b) Restrictions on fees for restructured
international loans. No banking institu-
tion shall charge any fee in connection
with a restructured loan unless all fees
exceeding the banking institution’s ad-
ministrative costs, as described in
paragraph (d)(2) of this section, are de-

ferred and recognized over the term of
the loan as an interest yield adjust-
ment.

(c) Amortizing fees. Except as other-
wise provided by this section, fees re-
ceived on international loans shall be
deferred and amortized over the term
of the loan. The interest method should
be used during the loan period to recog-
nize the deferred fee revenue in rela-
tion to the outstanding loan balance. If
it is not practicable to apply the inter-
est method during the loan period, the
straight-line method shall be used.

(d) Accounting treatment of inter-
national loan or syndication administra-
tive costs and corresponding fees. (1) Ad-
ministrative costs of originating, re-
structuring, or syndicating an inter-
national loan shall be expensed as in-
curred. A portion of the fee income
equal to the banking institution’s ad-
ministrative costs may be recognized
as income in the same period such
costs are expensed.

(2) The administrative costs of origi-
nating, restructuring, or syndicating
an international loan include those
costs which are specifically identified
with negotiating, processing and con-
summating the loan. These costs in-
clude, but are not necessarily limited
to: legal fees; costs of preparing and
processing loan documents; and an al-
locable portion of salaries and related
benefits of employees engaged in the
international lending function and,
where applicable, the syndication func-
tion. No portion of supervisory and ad-
ministrative expenses or other indirect
expenses such as occupancy and other
similar overhead costs shall be in-
cluded.

(e) Fees received by managing banking
institutions. Fees received on inter-
national syndicated loans representing
an adjustment of the yield on the loan
shall be recognized over the loan period
using the interest method. If the inter-
est yield portion of a fee received on an
international syndicated loan by a
managing banking institution is
unstated or differs materially from the
pro rata portion of fees paid other par-
ticipants in the syndication, an
amount necessary for an interest yield
adjustment shall be recognized. This
amount shall at least be equivalent (on
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