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determined as of the date such prepay-
ment fees shall be due and payable
under the terms of the written con-
tract providing therefor.

[54 FR 19156, May 4, 1989. Redesignated at 54
FR 42801, Oct. 18, 1989, and further redesig-
nated at 55 FR 46496, Nov. 5, 1990. Redesig-
nated at 58 FR 67664, Dec. 22, 1993, as amend-
ed at 63 FR 37761, July 14, 1998]

§ 360.3 Priorities.
(a) Unsecured claims against an asso-

ciation or the receiver that are proved
to the satisfaction of the receiver shall
have priority in the following order:

(1) Administrative expenses of the re-
ceiver, including the costs, expenses,
and debts of the receiver;

(2) Administrative expenses of the as-
sociation, provided that such expenses
were incurred within thirty (30) days
prior to the receiver’s taking posses-
sion, and that such expenses shall be
limited to reasonable expenses in-
curred for services actually provided by
accountants, attorneys, appraisers, ex-
aminers, or management companies, or
reasonable expenses incurred by em-
ployees which were authorized and re-
imbursable under a pre-existing ex-
pense reimbursement policy, that, in
the opinion of the receiver, are of bene-
fit to the receivership, and shall not in-
clude wages or salaries of employees of
the association;

(3) Claims for wages and salaries, in-
cluding vacation and sick leave pay
and contributions to employee benefit
plans, earned prior to the appointment
of the receiver by an employee of the
association whom the receiver deter-
mines it is in the best interests of the
receivership to engage or retain for a
reasonable period of time;

(4) If authorized by the receiver,
claims for wages and salaries, includ-
ing vacation and sick leave pay and
contributions to employee benefits
plans, earned prior to the appointment
of the receiver, up to a maximum of
three thousand dollars ($3,000) per per-
son, by an employee of the association
not engaged or retained pursuant to a
determination by the receiver pursuant
to the third category above;

(5) Claims of governmental units for
unpaid taxes, other than Federal in-
come taxes, except to the extent subor-
dinated pursuant to applicable law; but

no other claim of a governmental unit
shall have a priority higher than that
of a general creditor under paragraph
(a)(6) of this section;

(6) Claims for withdrawable accounts,
including those of the Corporation as
subrogee or transferee, and all other
claims which have accrued and become
unconditionally fixed on or before the
date of default, whether liquidated or
unliquidated, except as provided in
paragraphs (a)(1) through (a)(5) of this
section, provided, however, that if the
association is chartered and was oper-
ated under the laws of a state that pro-
vided a priority for holders of
withdrawable accounts over such other
claims or general creditors, such prior-
ity within this paragraph (a)(6) shall be
observed by the receiver; and provided
further, that if deposits of a Federal as-
sociation are booked or registered at
an office of such association that is lo-
cated in a State that provides such pri-
ority with respect to State-chartered
associations, such deposits in a Federal
association shall have priority over
such other claims or general creditors,
which shall be observed by the re-
ceiver;

(7) Claims other than those that have
accrued and become unconditionally
fixed on or before the date of default,
including claims for interest after the
date of default on claims under para-
graph (a)(6) of this section, Provided
that any claim based on an agreement
for accelerated, stipulated, or liq-
uidated damages, which claim did not
accrue prior to the date of default,
shall be considered as not having ac-
crued and become unconditionally
fixed on or before the date of default;

(8) Claims of the United States for
unpaid Federal income taxes;

(9) Claims that have been subordi-
nated in whole or in part to general
creditor claims, which shall be given
the priority specified in the written in-
struments that evidence such claims;
and

(10) Claims by holders of
nonwithdrawable accounts, including
stock, which shall have priority within
this paragraph (a)(10) in accordance
with the terms of the written instru-
ments that evidence such claims.

(b) Interest after the date of default
on claims under paragraph (a)(6) of this
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section shall be at a rate or rates ad-
justed monthly to reflect the average
rate for U.S. Treasury bills with matu-
rities of not more than ninety-one (91)
days during the preceding three (3)
months.

(c) [Reserved]
(d) All unsecured claims of any cat-

egory or class or priority described in
paragraphs (a)(1) through (a)(10) of this
section shall be paid in full, or provi-
sion made for such payment, before
any claims of lesser priority are paid.
If there are insufficient funds to pay all
claims of a category or class in full,
distribution to claimants in such cat-
egory or class shall be made pro rata.
Notwithstanding anything to the con-
trary herein, the receiver may, at any
time, and from time to time, prior to
the payment in full of all claims of a
category or class with higher priority,
make such distributions to claimants
in priority classes outlined in para-
graphs (a)(1) through (a)(6) of this sec-
tion as the receiver believes are rea-
sonably necessary to conduct the re-
ceivership,

Provided that the receiver determines
that adequate funds exist or will be re-
covered during the receivership to pay
in full all claims of any higher priority.

(e) If the association is in mutual
form, and a surplus remains after mak-
ing distribution in full of allowed
claims as set forth in paragraphs (a)
and (b) of this section, such surplus
shall be distributed to the depositors in
proportion to their accounts as of the
date of default.

(f) Under the provisions of section
11(d)(11) of the Act (12 U.S.C.
1821(d)(11)), the provisions of this § 360.3
do not apply to any receivership estab-
lished and liquidation or other resolu-
tion occurring after August 10, 1993.

[53 FR 25132, July 5, 1988, as amended at 53
FR 30667, Aug. 15, 1988. Redesignated and
amended at 54 FR 42801, Oct. 18, 1989, and fur-
ther redesignated and amended at 55 FR
46496, Nov. 5, 1990; 58 FR 43070, Aug. 13, 1993.
Redesignated at 58 FR 67664, Dec. 22, 1993; 60
FR 35488, July 10, 1995]

§ 360.4 Administrative expenses.
The priority for administrative ex-

penses of the receiver, as that term is
used in section 11(d)(11) of the Act (12
U.S.C. 1821(d)(11), shall include those

necessary expenses incurred by the re-
ceiver in liquidating or otherwise re-
solving the affairs of a failed insured
depository institution. Such expenses
shall include pre-failure and post-fail-
ure obligations that the receiver deter-
mines are necessary and appropriate to
facilitate the smooth and orderly liq-
uidation or other resolution of the in-
stitution.

[60 FR 35488, July 10, 1995]

§ 360.5 Definition of qualified financial
contracts.

(a) Authority and purpose. Sections
11(e) (8) through (10) of the Federal De-
posit Insurance Act, 12 U.S.C. 1821(e) (8)
through (10), provide special rules for
the treatment of qualified financial
contracts of an insured depository in-
stitution for which the FDIC is ap-
pointed conservator or receiver, includ-
ing rules describing the manner in
which qualified financial contracts
may be transferred or closed out. Sec-
tion 11(e)(8)(D)(i) of the Federal De-
posit Insurance Act, 12 U.S.C.
1821(e)(8)(D)(i), grants the Corporation
authority to determine by regulation
whether any agreement, other than
those identified within section
11(e)(8)(D), should be recognized as
qualified financial contracts under the
statute. The purpose of this section is
to identify additional agreements
which the Corporation has determined
to be qualified financial contracts.

(b) Repurchase agreements. The follow-
ing agreements shall be deemed ‘‘re-
purchase agreements’’ under section
11(e)(8)(D)(v) of the Federal Deposit In-
surance Act, as amended (12 U.S.C.
1821(e)(8)(D)(v)): A repurchase agree-
ment on qualified foreign government
securities is an agreement or combina-
tion of agreements (including master
agreements) which provides for the
transfer of securities that are direct
obligations of, or that are fully guaran-
teed by, the central governments (as
set forth at 12 CFR part 325, appendix
A, section II.C, n. 17, as may be amend-
ed from time to time) of the OECD-
based group of countries (as set forth
at 12 CFR part 325, appendix A, section
II.B.2., note 12 as may be amended from
time to time) against the transfer of
funds by the transferee of such securi-
ties with a simultaneous agreement by
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