§361.11

extent, consistent with the efficient
performance of the awarded contract.

§361.11 Solicitation and awards for
legal services.

(a) The Legal Division engages out-
side counsel primarily to provide legal
services for liquidation, conservator-
ship and receivership activities. Out-
side counsel is selected on a competi-
tive basis, as defined in the FDIC
““‘Guide for Outside Counsel’”, P-2100-
002-91 (*‘Guide’”), as amended from time
to time.

(b) To be retained as outside counsel,
law firms must be free of conflicting
interests, unless the Legal Division
waives those conflicts in writing. Out-
side counsel must also enter into a
Legal Services Agreement with the
FDIC and agree to comply with the
provisions of the “Guide”.

(c) The Legal Division actively seeks
to engage firms owned by minorities
and women, both directly and in asso-
ciation with other firms. The Legal Di-
vision’s Minority and Outreach Office
provides assistance to minority and
women-owned firms, and to minority
and women attorneys within other
firms, with respect to registration or
other matters relating to the retention
of outside counsel.
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§362.1 Purpose and scope.

The purpose of this part is to imple-
ment the provisions of section 24 of the
Federal Deposit Insurance Act (12
U.S.C. 183la) which sets forth certain
restrictions and prohibitions on the ac-
tivities and investments of insured
state banks and their subsidiaries. In
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addition, consistent with the overall
purpose of section 24, it is the intent of
this part to ensure that activities and
investments undertaken by insured
state banks or their subsidiaries do not
present a risk to either of the deposit
insurance funds, are safe and sound,
are consistent with the purposes of fed-
eral deposit insurance, and are other-
wise consistent with law.

[57 FR 53234, Nov. 9, 1992, as amended at 58
FR 64483, Dec. 8, 1993]

§362.2 Definitions.

For the purposes of this part, the fol-
lowing definitions apply:

(a) Activity refers to the authorized
conduct of business by an insured state
bank. Activity as used in connection
with the direct conduct of business by
an insured state bank includes acquir-
ing or retaining any investment other
than an equity investment. Activity as
used in connection with the conduct of
business by a subsidiary of an insured
state bank includes acquiring or re-
taining any investment.

(b) The phrase activity permissible for a
national bank shall be understood to
refer to any activity authorized for na-
tional banks under the National Bank
Act (12 U.S.C. 21 et seq.) or any other
statute. Activities expressly authorized
by statute or recognized as permissible
in regulations, official circulars or bul-
letins issued by the Office of the Comp-
troller of the Currency or in any order
or interpretation issued in writing by
the Office of the Comptroller of the
Currency will be accepted as permis-
sible for state banks.

(c) An activity is considered to be
conducted as principal if it is conducted
other than as agent for a customer, is
conducted other than in a brokerage,
custodial, advisory or administrative
capacity, or is conducted other than as
trustee.

(d) Bona fide subsidiary means a sub-
sidiary of an insured state bank that at
a minimum:

(1) Is adequately capitalized;

(2) Is physically separate and distinct
in its operations from the operations of
the bank, however, this requirement
shall not be construed to prohibit the
bank and its subsidiary from sharing
the same facility provided that the
area in which the subsidiary conducts
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