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as reported in each institution’s Con-
solidated Report of Condition and In-
come filed for the quarter immediately
preceding the filing of the application;

(if) The acquiring bank is an eligible
bank, the target bank is not an eligible
bank or an eligible depository institu-
tion, the resulting national bank will
be well capitalized immediately follow-
ing consummation of the transaction,
and the applicants in a prefiling com-
munication request and obtain ap-
proval from the appropriate district of-
fice to use the streamlined application;
or

(iii) The acquiring bank is an eligible
bank, the target bank is not an eligible
bank or an eligible depository institu-
tion, the resulting bank will be well
capitalized immediately following con-
summation of the transaction, and the
total assets acquired do not exceed 10
percent of the total assets of the ac-
quiring national bank, as reported in
each institution’s Consolidated Report
of Condition and Income filed for the
quarter immediately preceding the fil-
ing of the application.

(2) When a business combination
qualifies for a streamlined application,
the applicant should consult the Man-
ual to determine the abbreviated appli-
cation information required by the
OCC. The OCC encourages prefiling
communications between the appli-
cants and the appropriate district of-
fice before filing under paragraph (j) of
this section.

§5.34 Operating subsidiaries.

(a) Authority. 12 U.S.C. 24(Seventh)
and 93a.

(b) Licensing requirements. A national
bank generally shall submit an appli-
cation and obtain prior OCC approval
to establish or commence new activi-
ties in an operating subsidiary. In cer-
tain circumstances, a national bank
need only notify the OCC after it has
established or commenced specified ac-
tivities in an operating subsidiary.

(c) Scope. This section sets forth au-
thorized activities and application and
notice procedures for the establish-
ment and operation of an operating
subsidiary by a national bank.

(d) Standards and requirements—(1)
Authorized activities. A national bank
may establish or acquire an operating
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subsidiary to conduct, or may conduct
in an existing operating subsidiary, ac-
tivities that are part of or incidental to
the business of banking, as determined
by the Comptroller of the Currency,
pursuant to 12 U.S.C. 24(Seventh), and
other activities permissible for na-
tional banks or their subsidiaries under
other statutory authority.

(2) Qualifying subsidiaries. For pur-
poses of this section, an operating sub-
sidiary in which a national bank may
invest includes a corporation, limited
liability company, or similar entity if
the parent bank owns more than 50 per-
cent of the voting (or similar type of
controlling) interest of the subsidiary;
or the parent bank otherwise controls
the subsidiary and no other party con-
trols more than 50 percent of the vot-
ing (or similar type of controlling) in-
terest of the subsidiary. However, the
following subsidiaries are not operat-
ing subsidiaries subject to this section:

(i) A subsidiary in which the bank’s
investment is made pursuant to spe-
cific authorization in a statute or OCC
regulation (e.g., a community develop-
ment corporation subsidiary under 12
CFR part 24); and

(ii) A subsidiary in which the bank
has acquired, in good faith, shares
through foreclosure on collateral, by
way of compromise of a doubtful claim,
or to avoid a loss in connection with a
debt previously contracted.

(3) Examination and supervision. Each
operating subsidiary is subject to ex-
amination and supervision by the OCC.
In  conducting activities authorized
under this section, unless otherwise
provided by statute or regulation (in-
cluding paragraph (f) of this section),
applicable provisions of Federal bank-
ing law and regulations pertaining to
the operations of the parent bank shall
apply to the operations of the bank’s
operating subsidiary. If, upon examina-
tion, the OCC determines that the sub-
sidiary is operating in violation of law,
regulation, or written condition, or in
an unsafe or unsound manner or other-
wise threatens the safety and sound-
ness of the bank, the OCC will direct
the bank or operating subsidiary to
take appropriate remedial action,
which may include requiring the bank
to divest or liquidate the subsidiary, or
discontinue specified activities.
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(4) Consolidation of figures. Pertinent
book figures of the parent bank and its
operating subsidiary shall be combined
for the purpose of applying statutory
limitations when combination is need-
ed to effect the intent of the statute,
e.g., for purposes of 12 U.S.C. 56, 60, 84
and 371d. However, in determining com-
pliance with statutory limits based on
regulatory capital, the bank shall
make any reductions in regulatory cap-
ital required by paragraph (f) of this
section.

(e) Procedures—(1) General—(i) Appli-
cation required. (A) Except as provided
in paragraphs (e)(2) and (e)(4) of this
section, a national bank that intends
to acquire or establish an operating
subsidiary, or to perform a new activ-
ity in an existing subsidiary, shall sub-
mit an application to, and receive ap-
proval from, the OCC before acquiring
or establishing the subsidiary, or com-
mencing the new activity. The applica-
tion must include a complete descrip-
tion of the bank’s investment in the
subsidiary, the proposed activities of
the subsidiary, the organizational
structure and management of the sub-
sidiary, the relations between the bank
and the subsidiary, and other informa-
tion necessary to adequately describe
the proposal. It also must state wheth-
er the bank intends to conduct any ac-
tivity of the operating subsidiary at a
location other than the main office or
a previously approved branch of the
bank. The OCC may require the appli-
cant to submit a legal analysis if the
proposal is novel, unusually complex or
raises substantial unresolved legal
issues. In such cases, the OCC encour-
ages applicants to have a pre-filing
meeting with the OCC.

(B) Notwithstanding any other provi-
sion in this section, a national bank
shall file an application and obtain
prior approval before acquiring or es-
tablishing an operating subsidiary, or
performing a new activity in an exist-
ing subsidiary, if the bank controls the
subsidiary but owns 50 percent or less
of the voting (or similar type of con-
trolling) interest of the subsidiary.
These applications are not subject to
paragraph (e)(4) of this section and are
not eligible for the notice procedures
in paragraph (e)(2) of this section or
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the expedited review procedures in
paragraph (e)(3) of this section.

(ii) Exceptions to rules of general appli-
cability. Sections 5.8, 5.10, and 5.11 do
not apply to this section. However, if
the OCC concludes that an application
presents significant and novel policy,
supervisory, or legal issues, the OCC
may determine that some or all provi-
sions in §§5.8, 5.10, and 5.11 apply.

(iii) OCC review and approval. The
OCC reviews a national bank’s applica-
tion to determine whether the proposed
activities are legally permissible for an
operating subsidiary and to ensure that
the proposal is consistent with safe and
sound banking practices and OCC pol-
icy and does not endanger the safety or
soundness of the parent national bank.
As part of this process, the OCC may
request additional information and
analysis from the applicant.

(2) Notice process for certain activities—
(i) General. A national bank that is
‘““adequately capitalized”” or ‘“‘well cap-
italized”” as those terms are defined in
12 CFR part 6, and has not been noti-
fied that it is in “‘troubled condition”
as defined in §5.51, may acquire or es-
tablish an operating subsidiary, or per-
form a new activity in an existing op-
erating subsidiary, by providing the ap-
propriate district office written notice
within 10 days after acquiring or estab-
lishing the subsidiary, or commencing
the activity, provided the activity is
listed in paragraph (e)(2)(ii) of this sec-
tion. The written notice must include a
complete description of the bank’s in-
vestment in the subsidiary and of the
activity conducted and a representa-
tion and undertaking that the activity
will be conducted in accordance with
OCC policies contained in guidance
issued by the OCC regarding the activ-
ity. Any bank receiving approval under
this paragraph is deemed to have
agreed that the subsidiary will conduct
the activity in a manner consistent
with published OCC guidance.

(i) Activities eligible for notice. The
following activities qualify for the
preapproved notice procedures:

(A) Holding property, such as real es-
tate, personal property, securities, or
other assets, acquired by the bank
through foreclosure or otherwise in
good faith to compromise a doubtful
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claim, or in the ordinary course of col-
lecting a debt previously contracted;

(B) Business services for the bank or
its affiliates. Furnishing services for
the internal operations of the bank or
its affiliates, including: accounting,
auditing, appraising, advertising and
public relations, data processing and
data transmission services, databases,
or facilities;

(C) Financial advice and consulting
for the bank or its affiliates;

(D) Selling money orders, savings
bonds, or travelers checks;
(E) Management consulting, oper-

ational advice, and specialized services
for other depository institutions;

(F) Courier services between finan-
cial institutions;

(G) Providing check guaranty and
verification services;

(H) Data processing and warehousing
products, services, and related activi-
ties, including associated equipment
and technology, for the operating sub-
sidiary, its parent bank, and their af-
filiates;

(1) Acting as investment or financial
adviser, (not involving the exercise of
investment discretion), or providing fi-
nancial counseling, including:

(1) Serving as the advisory company
for a mortgage or real estate invest-
ment trust;

(2) Furnishing general economic in-
formation and advice, general eco-
nomic statistical forecasting services,
and industry studies;

(3) Providing financial advice to
state or local governments or foreign
governments with respect to issuance
of securities;

(4) Providing tax planning and prepa-
ration; and

(5) Providing consumer financial
counseling;
(J) Providing financial and trans-

actional advice to customers and as-
sisting customers in structuring, ar-
ranging, and executing various finan-
cial transactions (provided that the
bank and its affiliates do not partici-
pate as a principal), including:

(D) Mergers, acquisitions,
divestitures, joint ventures, leveraged
buyouts, recapitalizations, capital
structurings, and financial trans-
actions (including private and public
financings and loan syndications); and
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conducting financial feasibility stud-
ies; and

(2) Arranging commercial real estate
equity financing;

(K) Investment advice, (not involving
the exercise of investment discretion),
on futures and options on futures;

(L) Making, purchasing, selling, serv-
icing, or warehousing loans or other
extensions of credit, or interests there-
in, for the subsidiary’s account, or for
the account of others, including con-
sumer loans, credit cards loans, com-
mercial loans, residential mortgage
loans, and commercial mortgage loans.
The notice procedure is not available
under this paragraph, however, if the
notice involves the direct or indirect
acquisition by the bank of any low-
quality asset from an affiliate in con-
nection with a transaction subject to
this section. For purposes of this para-
graph (e)(2)(ii)(L), the terms ‘“‘low-qual-
ity asset” and ‘affiliate”” have the
same meaning as provided in section
23A of the Federal Reserve Act, 12
U.S.C. 371c;

(M) Leasing of personal property, in-
cluding:

(1) Leases in which the bank may in-
vest pursuant to 12 U.S.C. 24(Seventh);

(2) Leases in which the bank may in-
vest pursuant to 12 U.S.C. 24(Tenth);
and

(3) Acting as agent, broker, or ad-
viser in leases for others. The notice
process for any leasing activity under
this paragraph is not available, how-
ever, if the notice involves the direct
or indirect acquisition by the bank of
any low-quality asset from an affiliate
in connection with a transaction sub-
ject to this section. For purposes of
this paragraph (M), the terms ‘‘low-
quality asset’” and ‘“‘affiliate’” have the
same meaning as provided in section
23A of the Federal Reserve Act, 12
U.S.C. 371c; or

(N) Owning, holding, and managing
all or part of the parent bank’s invest-
ment securities portfolio.

(3) Expedited review—(i) General. An
eligible bank may acquire or establish
an operating subsidiary to engage in
the activities listed in paragraph
(e)(3)(ii) of this section, or may per-
form such activities in an existing op-
erating subsidiary, by submitting an
application to the appropriate district
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office and receiving approval thereof.
Such an application is deemed ap-
proved by the OCC 30 days after the fil-
ing is received by the OCC, unless the
OCC notifies the bank prior to that
date that the filing is not eligible for
expedited review under §5.13(a)(2). The
application must include a complete
description of the bank’s investment in
the subsidiary and of the activity to be
conducted and a representation and un-
dertaking that the activity will be con-
ducted in accordance with the OCC
policies contained in guidance issued
by the OCC regarding the activity. All
approvals are subject to the condition
that the subsidiary conduct the activ-
ity in a manner consistent with OCC
policies contained in the published
guidance. The OCC also may impose ad-
ditional conditions in connection with
any approval under this section.

(i) Activities eligible for expedited re-
view. The following activities qualify
for expedited review:

(A) Providing securities brokerage,
related securities credit, and related
activities, including investment ad-
vice;

(B) Underwriting and dealing in secu-
rities permissible for a national bank
under 12 U.S.C. 24(Seventh) and 12 CFR
part 1;

(C) Acting as futures commission
merchant;

(D) Serving as an investment adviser
for investment companies under the In-
vestment Company Act of 1940, 15
U.S.C. 80a-1 et seq.;

(E) Providing financial and trans-
actional advice to customers and as-
sisting customers in structuring, ar-
ranging, and executing various finan-
cial transactions relating to swaps and
other derivatives and foreign exchange,
coin and bullion, and related trans-
actions;

(F) Data processing and warehousing
products, services, and related activi-
ties, including associated equipment
and technology permissible under 12
U.S.C. 24(Seventh) and 12 CFR 7.1019; or

(G) Real estate appraisal services for
the subsidiary, parent bank or other fi-
nancial institution.

(4) No application or notice required. A
bank may acquire or establish an oper-
ating subsidiary without filing an ap-
plication or providing notice to the

83

§5.34

OCC, provided the bank is adequately
capitalized or well capitalized and the:

(i) Activities of the new subsidiary
are limited to those activities pre-
viously reported by the bank in con-
nection with the establishment or ac-
quisition of a prior operating subsidi-
ary;

(if) Establishment or acquisition of
the prior operating subsidiary was
deemed permissible by the OCC;

(iii) Activities in which the new sub-
sidiary will engage continue to be
deemed legally permissible by the OCC;
and

(iv) Activities of the new subsidiary
will be conducted in accordance with
any conditions imposed by the OCC in
approving the conduct of these activi-
ties for any prior operating subsidiary
of the bank.

(5) Fiduciary powers. If an operating
subsidiary proposes to exercise invest-
ment discretion on behalf of customers
or provide investment advice for a fee,
the national bank must have prior OCC
approval to exercise fiduciary powers
pursuant to §5.26 and the subsidiary
shall be subject to the requirements of
12 CFR part 9, unless:

(i) The subsidiary is registered under
the Investment Advisers Act of 1940, 15
U.S.C. 80b-1 et seq.; or

(ii) The subsidiary is registered, or
has filed a notice, under the applicable
provisions of sections 15, 15B or 15C of
the Securities Exchange Act of 1934, 15
U.S.C. 780, 780-4, or 780-5, as a broker,
dealer, municipal securities dealer,
government securities broker or gov-
ernment securities dealer; and the sub-
sidiary’s performance of investment
advisory services as described in 15
U.S.C. 80b-2(a)(11) is solely incidental
to the conduct of its business as broker
or dealer and there is no special com-
pensation to the subsidiary for those
advisory services.

(f) Additional requirements for certain
permissible activities. A national bank
may acquire or establish an operating
subsidiary to engage in an activity au-
thorized under §5.34(d) for the subsidi-
ary but different from that permissible
for the parent national bank, or may
perform such activities in an existing
operating subsidiary, subject to the fol-
lowing additional requirements:
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(1) Notice and comment. If the OCC has
not previously approved the proposed
activity, the OCC will provide public
notice and opportunity for comment on
the application by publishing notice of
the application in the FEDERAL REG-
ISTER. For subsequent applications to
conduct the activity, the OCC may also
publish notice of the application in the
FEDERAL REGISTER and provide an op-
portunity for public comment.

(2) Corporate requirements. The follow-
ing corporate requirements apply:

(i) The subsidiary shall be physically
separate and distinct in its operations
from the parent bank, including ensur-
ing that the employees of the subsidi-
ary are compensated by the subsidiary.
However, this requirement shall not be
construed to prohibit the parent bank
and the subsidiary from sharing the
same facility, provided that any area
in which the subsidiary conducts busi-
ness with the public is distinguishable,
to the extent practicable, from the
area in which customers of the bank
conduct business with the bank;

(ii) The subsidiary shall be held out
as a separate and distinct entity from
the bank in its written material and di-
rect contact with outside parties. All
written marketing material shall
clearly state that the subsidiary is a
separate entity from the bank and the
obligations of the subsidiary are not
obligations of the bank;

(iii) The subsidiary’s name shall not
be the same name as its parent bank,
and a subsidiary that has a name simi-
lar to its parent bank shall take appro-
priate steps to minimize the risk of
customer confusion, including with re-
spect to the separate character of the
two entities and the extent to which
their respective obligations are insured
or not insured by the Federal Deposit
Insurance Corporation;

(iv) The subsidiary shall be ade-
quately capitalized according to rel-
evant industry measures and shall
maintain capital adequate to support
its activities and to cover reasonably
expected expenses and losses;

(v) The subsidiary shall maintain
separate accounting and corporate
records;

(vi) The subsidiary shall conduct its
operations pursuant to independent
policies and procedures that are also
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intended to inform customers that the
subsidiary is an organization separate
from the bank;

(vii) Contracts between the subsidi-
ary and the bank for any services shall
be on terms and conditions substan-
tially comparable to those available to
or from independent entities;

(viii) The subsidiary shall observe ap-
propriate separate corporate formali-
ties, such as separate board of direc-
tors’ meetings;

(ix) The subsidiary shall maintain a
board of directors at least one-third of
whom shall not be directors of the
bank and shall have relevant expertise
capable of overseeing the subsidiary’s
activities; and

(X) The subsidiary and the parent
bank shall have internal controls ap-
propriate to manage the financial and
operational risks associated with the
subsidiary.

(3) Supervisory requirements. When the
subsidiary will conduct an activity de-
scribed in this paragraph (f) as prin-
cipal, the following additional require-
ments apply:

(i) The bank’s capital and total as-
sets shall each be reduced by an
amount equal to the bank’s equity in-
vestment in the subsidiary (for pur-
poses of risk-based capital this deduc-
tion shall be made equally from Tier 1
and Tier 2 capital), and the subsidiary’s
assets and liabilities shall not be con-
solidated with those of the bank. The
OCC may, however, require the bank to
calculate its capital on a consolidated
basis for purposes of determining
whether the bank is adequately cap-
italized under 12 CFR part 6;

(ii) The standards of sections 23A and
23B of the Federal Reserve Act (12
U.S.C. 371c and 371c-1) shall apply to,
and shall be enforced and applied by
the OCC with respect to, transactions
between the bank and the subsidiary;
and

(iii) The bank must qualify as an eli-
gible bank under the criteria set forth
at §5.3(g), both prior to commencement
of the activity, and thereafter, taking
into account the capital deduction re-
quired by paragraph (f)(3)(i) of this sec-
tion. If the bank ceases to be well cap-
italized for two consecutive quarters, it
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shall submit to the OCC, within the pe-
riod specified by the OCC, an accept-
able plan to become well capitalized.

§5.35 Bank service companies.

(a) Authority. 12 U.S.C. 93a and 1861-
1867.

(b) Licensing requirements. Except
where otherwise provided, a national
bank shall submit a notice and obtain
prior OCC approval to invest in the eqg-
uity of a bank service company or to
perform new activities in an existing
bank service company.

(c) Scope. This section describes the
procedures and requirements regarding
OCC review and approval of a notice to
invest in a bank service company.

(d) Definitions—(1) Bank service com-
pany means a corporation or limited li-
ability company organized to provide
services authorized by the Bank Serv-
ice Company Act, 12 U.S.C. 1861 et seq.,
all of whose capital stock is owned by
one or more insured banks in the case
of a corporation, or all of the members
of which are one or more insured banks
in the case of a limited liability com-
pany.

(2) Limited liability company means
any non-corporate company, partner-
ship, trust, or similar business entity
organized under the law of a State (as
defined in section 3 of the Federal De-
posit Insurance Act) which provides
that a member or manager of such
company is not personally liable for a
debt, obligation, or liability of the
company solely by reason of being, or
acting as, a member or manager of
such company.

(3) Depository institution, for purposes
of this section, means an insured bank,
a financial institution subject to exam-
ination by the Office of Thrift Super-
vision, or the National Credit Union
Administration Board, or a financial
institution whose accounts or deposits
are insured or guaranteed under state
law and eligible to be insured by the
Federal Deposit Insurance Corporation
or the National Credit Union Adminis-
tration Board.

(4) Invest includes making any ad-
vance of funds to a bank service com-
pany, whether by the purchase of
stock, the making of a loan, or other-
wise, except a payment for rent earned,
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goods sold and delivered, or services
rendered before the payment was made.

(5) Principal investor means the in-
sured bank that has the largest amount
invested in the equity of a bank service

company. In any case where two or
more insured banks have equal
amounts invested, the bank service

company shall designate one of the
banks as its principal investor.

(e) Standards and requirements. A na-
tional bank may invest in the equity of
a bank service company that conducts,
or through an existing bank service
company may conduct, activities de-
scribed in paragraphs (f)(4) and (f)(5) of
this section, and activities (other than
taking deposits) permissible for the na-
tional bank and other state and na-
tional bank shareholders or members
in the bank service company.

(f) Procedures—(1) OCC notice and ap-
proval required. Except as provided in
paragraphs (f)(2) and (f)(5) of this sec-
tion, a national bank that intends to
make an investment in the equity of a
bank service company, or to perform
new activities in an existing bank serv-
ice company, shall submit a notice to
and receive prior approval from the
OCC. The OCC approves or denies a pro-
posed investment within 60 days after
the filing is received by the OCC, un-
less the OCC notifies the bank prior to
that date that the filing presents a sig-
nificant supervisory or compliance
concern, or raises a significant legal or
policy issue. The notice must include
the information required by paragraph
(g) of this section.

(2) Notice process only for certain ac-
tivities. A national bank that is ‘“‘ade-
quately capitalized” or ‘‘well capital-
ized,” as defined in 12 CFR part 6, and
has not been notified that it is in
“troubled condition,” as defined in
§5.51, may invest in the equity of a
bank service company, or perform a
new activity in an existing bank serv-
ice company, by providing the appro-
priate district office written notice
within ten days after the investment,
provided that the bank service com-
pany engages only in the activities
listed in §5.34(e)(2)(ii). No prior OCC ap-
proval is required. The written notice
must include a complete description of
the bank’s investment in the subsidi-
ary and of the activity conducted and a



