§575.8
this section shall also be deemed to
constitute:

(1) Approval under §563.1 of this chap-
ter of the form of stock certificate pro-
posed to be utilized in connection with
the stock issuance, provided such form
was included in the application mate-
rials filed pursuant to this section; and

(2) Preliminary approval under §552.4
of this chapter and approval under
§563.1 of this chapter of any charter or
bylaw amendment required to author-
ize issuance of the stock, provided such
amendment was proposed in the appli-
cation materials filed pursuant to this
section.

(d) Offering restrictions. (1) No rep-
resentations may be made in any man-
ner in connection with the offer or sale
of any stock issued pursuant to this
section that the price, price range or
any other pricing information related
to such stock issuance has been ap-
proved by the OTS or that the stock
has been approved or disapproved by
the OTS or that the OTS has endorsed
the accuracy or adequacy of any secu-
rities offering documents disseminated
in connection with such stock.

(2) The sale of minority stock of the
reorganized stock savings association
to be made under the minority stock
issuance plan, including any sale in a
public offering or direct community
marketing, shall be completed as
promptly as possible and within 45 cal-
endar days after the last day of the
subscription period, unless extended by
the OTS.

(3) In the offer, sale, or purchase of
stock issued pursuant to this section,
no person shall:

(i) Employ any device, scheme, or ar-
tifice to defraud;

(ii) Make any untrue statement of a
material fact or omit to state a mate-
rial fact necessary in order to make
the statements made, in the light of
the circumstances under which they
were made, not misleading; or

(iii) Engage in any act, practice, or
course of business which operates or
would operate as a fraud or deceit upon
a purchaser or seller.

(4) Prior to the completion of a stock
issuance pursuant to this section, no
person shall transfer, or enter into any
agreement or understanding to trans-
fer, the legal or beneficial ownership of
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the stock to be issued to any other per-
son.

(5) Prior to the completion of a stock
issuance pursuant to this section, no
person shall make any offer, or any an-
nouncement of any offer, to purchase
any stock to be issued, or knowingly
acquire any stock in the issuance, in
excess of the maximum purchase limi-
tations established in the Stock
Issuance Plan.

(6) AIll stock issuances pursuant to
this section must:

(i) Comply with 12 CFR part 563g and,
to the extent applicable, 12 CFR
563b.102; and

(i) Provide that the offering be
structured in a manner similar to a
standard conversion under 12 CFR part
563b, including the stock purchase pri-
orities accorded members of the
issuing association’s mutual holding
company, unless the association would
qualify for a supervisory conversion if
it were to undertake a conversion
under 12 CFR part 563b; or dem-
onstrates to the satisfaction of the
OTS that a non-conforming issuance
would be more beneficial to the asso-
ciation compared to a conforming of-
fering, considering, in the aggregate,
the effect of each on the association’s
financial and managerial resources and
future prospects, the effect of the
issuance upon the association, the in-
surance risk to the relevant Federal
deposit insurance fund, and the conven-
ience and needs of the community to be
served.

(e) Procedural and substantive require-
ments. The procedural and substantive
requirements of §§563b.3 through 563b.8
of this chapter shall apply to all mu-
tual holding company stock issuances
under this section, unless clearly inap-
plicable.

[58 FR 44114, Aug. 19, 1993, as amended at 59
FR 22735, May 3, 1994]

§575.8 Contents of Stock Issuance

Plans.

(a) Mandatory provisions. Each of the
provisions mandatory for all stock
issuance plans under this paragraph
shall be deemed regulatory require-
ments. Each Stock Issuance Plan shall
contain a complete description of all
significant terms of the proposed stock
issuance (including the information
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specified in §563b.27(a) of this chapter
to the extent known), shall attach and
incorporate the proposed form of stock
certificate, the proposed stock order
form, and any agreements or other doc-
uments defining the rights of the
stockholders, and shall:

(1) Provide that the stock shall be
sold at a total price equal to the esti-
mated pro forma market value of such
stock, based upon an independent valu-
ation, as provided in §575.7(b) of this
part;

(2) Provide that the aggregate
amount of outstanding common stock
of the association owned or controlled
by persons other than the association’s
mutual holding company parent at the
close of the proposed issuance shall be
less than fifty percent of the associa-
tion’s total outstanding common stock
(This provision may be omitted if the
proposed issuance will be conducted by
an association that was in the stock
form when acquired by its mutual hold-
ing company parent, provided the asso-
ciation is not a resulting association or
an acquiree association);

(3) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
non-tax-qualified employee stock bene-
fit plan of the association or any in-
sider of the association and his or her
associates, exclusive of any stock ac-
quired by said plan or insider and his
or her associates in the secondary mar-
ket, shall not exceed ten percent of the
outstanding shares of common stock of
the association held by persons other
than the association’s mutual holding
company parent at the close of the pro-
posed issuance. In calculating the num-
ber of shares held by any insider or as-
sociate under this provision or the pro-
vision in paragraph (a)(4) of this sec-
tion, shares held by any tax-qualified
or non-tax-qualified employee stock
benefit plan of the association that are
attributable to such person shall not be
counted;

(4) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any non-tax-qualified
employee stock benefit plan of the as-
sociation or any insider of the associa-
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tion and his or her associates, exclu-
sive of any stock acquired by said plan
or insider and his or her associates in
the secondary market, shall not exceed
ten percent of the stockholders’ equity
of the association held by persons
other than the association’s mutual
holding company parent at the close of
the proposed issuance;

(5) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by any
one or more tax-qualified employee
stock benefit plans of the association,
exclusive of any stock acquired by such
plans in the secondary market, shall
not exceed ten percent of the outstand-
ing shares of common stock of the as-
sociation held by persons other than
the association’s mutual holding com-
pany parent at the close of the pro-
posed issuance;

(6) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by any one or more tax-
qualified employee stock benefit plans
of the association, exclusive of any
stock acquired by such plans in the
secondary market, shall not exceed ten
percent of the stockholders’ equity of
the association held by persons other
than the association’s mutual holding
company parent at the close of the pro-
posed issuance;

(7) Provide that the aggregate
amount of common stock acquired in
the proposed issuance, plus all prior
issuances of the association, by all
non-tax-qualified employee stock bene-
fit plans of the association, insiders of
the association, and associates of insid-
ers of the association, exclusive of any
stock acquired by said plans, insiders,
and associates in the secondary mar-
ket, shall not exceed thirty-five per-
cent of the outstanding shares of com-
mon stock of the association held by
persons other than the association’s
mutual holding company parent at the
close of the proposed issuance if the as-
sociation has less than $50 million in
total assets prior to the issuance or
twenty-five percent of such outstand-
ing shares if the association has more
than $500 million in total assets prior
to the issuance. If the association has
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between $50 million and $500 million in
total assets prior to the issuance, the
maximum percentage shall be equal to
thirty-five percent minus one percent
multiplied by the quotient of total as-
sets less $50 million divided by $45 mil-
lion. (See example calculation set forth
in §563b.3(c)(8) of this chapter.) In cal-
culating the number of shares held by
insiders and their associates under this
provision or the provision in paragraph
(a)(8) of this section, shares held by
any tax-qualified or non-tax qualified
employee stock benefit plan of the as-
sociation that are attributable to such
persons shall not be counted;

(8) Provide that the aggregate
amount of stock, whether common or
preferred, acquired in the proposed
issuance, plus all prior issuances of the
association, by all non-tax-qualified
employee stock benefit plans of the as-
sociation, insiders of the association,
and associates of insiders of the asso-
ciation, exclusive of any stock ac-
quired by said plans, insiders, and asso-
ciates in the secondary market, shall
not exceed thirty-five percent of the
stockholders’ equity of the association
held by persons other than the associa-
tion’s mutual holding company parent
at the close of the proposed issuance if
the association has less than $50 mil-
lion in total assets prior to the
issuance or twenty-five percent of such
stockholders’ equity if the association
has more than $500 million in total as-
sets prior to the issuance. If the asso-
ciation has between $50 million and
$500 million in total assets prior to the
proposed issuance, the maximum per-
centage shall be equal to thirty-five
percent minus one percent multiplied
by the quotient of total assets less $50
million divided by $45 million. (See ex-
ample calculation set forth in
§563b.3(c)(8) of this chapter.);

(9) Provide that the issuance shall be
conducted in compliance with 12 CFR
part 563g and, to the extent applicable,
12 CFR 563b.102;

(10) Provide that the sales price of
the shares of stock to be sold in the
issuance shall be a uniform price deter-
mined in accordance with §575.7 of this
part;

(11) Provide that, if at the close of
the stock issuance the association has
more than thirty-five shareholders of
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any class of stock, the association
shall promptly register that class of
stock pursuant to the Securities Ex-
change Act of 1934, as amended (15
U.S.C. 78a-78jj), and undertake not to
deregister such stock for a period of
three years thereafter;

(12) Provide that, if at the close of
the stock issuance the association has
more than one hundred shareholders of
any class of stock, the association
shall use its best efforts to:

(i) Encourage and assist a market
maker to establish and maintain a
market for that class of stock; and

(ii) List that class of stock on a na-
tional or regional securities exchange
or on the NASDAQ quotation system;

(13) Provide that, for a period of
three years following the proposed
issuance, no insider of the association
or his or her associates shall purchase,
without the prior written approval of
the OTS, any stock of the association
except from a broker dealer registered
with the Securities and Exchange Com-
mission, except that the foregoing re-
striction shall not apply to:

(i) Negotiated transactions involving
more than one percent of the outstand-
ing stock in the class of stock; or

(if) Purchases of stock made by and
held by any tax-qualified or non-tax-
qualified employee stock benefit plan
of the association even if such stock is
attributable to insiders of the associa-
tion or their associates;

(14) Provide that stock purchased by
insiders of the association and their as-
sociates in the proposed issuance shall
not be sold for a period of at least one
year following the date of purchase, ex-
cept in the case of death of the insider
or associate;

(15) Provide that, in connection with
stock subject to restriction on sale for
a period of time:

(i) Each certificate for such stock
shall bear a legend giving appropriate
notice of such restriction;

(if) Appropriate instructions shall be
issued to the association’s transfer
agent with respect to applicable re-
strictions on transfer of such stock;
and

(iii) Any shares issued as a stock div-
idend, stock split, or otherwise with re-
spect to any such restricted stock shall
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be subject to the same restrictions as
apply to the restricted stock;

(16) Provide that the association will
not offer or sell any of the stock pro-
posed to be issued to any person whose
purchase would be financed by funds
loaned, directly or indirectly, to the
person by the association;

(17) Provide that, if necessary, the as-
sociation’s charter will be amended to
authorize issuance of the stock and at-
tach and incorporate by reference the
text of any such amendment;

(18) Provide that the expenses in-
curred in connection with the issuance
shall be reasonable;

(19) Provide that the Stock lIssuance
Plan, if proposed as part of a Reorga-
nization Plan, may be amended or ter-
minated in the same manner as the Re-
organization Plan. Otherwise, the
Stock Issuance Plan shall provide that
it may be substantively amended by
the board of directors of the issuing as-
sociation as a result of comments from
regulatory authorities or otherwise
prior to approval of the Plan by the
OTS, and at any time thereafter with
the concurrence of the OTS; and that
the Stock Issuance Plan may be termi-
nated by the board of directors at any
time prior to approval of the Plan by
the OTS, and at any time thereafter
with the concurrence of the OTS;

(20) Provide that, unless an extension
is granted by the OTS, the Stock
Issuance Plan shall be terminated if
not completed within 90 days of:

(i) The date of such approval; or

(ii) For stock issuances subject to the
offering circular requirements of part
563g of this chapter, the date on which
the offering circular was declared effec-
tive by the OTS; and

(21) Provide that the association may
make scheduled discretionary con-
tributions to a tax-qualified employee
stock benefit plan provided such con-
tributions do not cause the association
to fail to meet any of its regulatory
capital requirements.

(b) Optional provisions.
Issuance Plan may:

(1) Provide that, in the event the pro-
posed stock issuance is part of a Reor-
ganization Plan, the stock offering
may be commenced concurrently with
or at any time after the mailing to the
members of the reorganizing associa-
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tion and any acquiree association of
any proxy statement(s) authorized for
use by the OTS. The offering may be
closed before the required membership
vote(s), provided the offer and sale of
the stock shall be conditioned upon the
approval of the Reorganization Plan
and Stock Issuance Plan by the mem-
bers of the reorganizing association
and any acquiree association;

(2) Provide that any insignificant res-
idue of stock of the association not
sold in the offering may be sold in such
other manner as provided in the Stock
Issuance Plan, with the OTS’s ap-
proval;

(3) Provide that the association may
issue and sell, in lieu of shares of its
stock, units of securities consisting of
stock and long-term warrants or other
equity securities, in which event any
reference in the provisions of this sec-
tion and in §575.7 of this part to stock
shall apply to such units of equity se-
curities unless the context otherwise
requires; or

(4) Provide that the association may
reserve shares representing up to ten
percent of the proposed offering for
issuance in connection with an em-
ployee stock benefit plan.

§575.9 Charters and bylaws for mutual
holding companies and their sav-
ings association subsidiaries.

(@) Charters and bylaws for mutual
holding companies—(1) Charters. The
charter of a mutual holding company
shall be in the form set forth in this
paragraph (a)(1) and may include any
of the additional provisions permitted
pursuant to paragraph (a)(2) of this sec-
tion.

CHARTER

Section 1: Corporate title. The name of the
mutual holding company is (the “Mu-
tual Company”’).

Section 2: Duration. The duration of the Mu-
tual Company is perpetual.

Section 3: Purpose and powers. The purpose
of the Mutual Company is to pursue any or
all of the lawful objectives of a federal mu-
tual savings and loan holding company char-
tered under section 10(o) of the Home Own-
ers’ Loan Act, 12 U.S.C. 1467a(0), and to exer-
cise all of the express, implied, and inciden-
tal powers conferred thereby and all acts
amendatory thereof and supplemental there-
to, subject to the Constitution and the laws
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