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§614.4320 Production credit associa-
tions.

The rate of interest charged by an as-
sociation shall be the rate authorized
by the bank, within programs pre-
scribed by the bank board. Interest
shall be charged on loans for the actual
number of days such loans are out-
standing unless a different method is
authorized by such programs.

[37 FR 11424, June 7, 1972. Redesignated at 46
FR 51878, Oct. 22, 1981, and amended at 54 FR
1150, Jan. 12, 1989; 54 FR 50736, Dec. 11, 1989]

Subpart H—Loan Purchases and
Sales

SOURCE: 57 FR 38247, Aug. 24, 1992, unless
otherwise noted.

§614.4325 Purchase and sale of inter-
ests in loans.

(a) Definitions. For the purposes of
this subpart, the following definitions
shall apply:

(1) Interests in loans means ownership
interests in the principal amount, in-
terest payments, or any aspect of a
loan transaction and transactions in-
volving a pool of loans, including serv-
icing rights.

(2) Lead lender means a lending insti-
tution having a direct contractual rela-
tionship with a borrower to advance
funds, which institution sells or as-
signs an interest or interests in such
loan to one or more other lenders.

(3) Loan means any extension of cred-
it or similar financial assistance of the
type authorized under the Act, such as
leases, guarantees, letters of credit,
and other similar transactions.

(4) Loan participation means a frac-
tional undivided interest in the prin-
cipal amount of a loan that is sold by
a lead lender to a participating institu-
tion in accordance with the require-
ments of §614.4330 of this subpart. The
term ‘‘loan participation’ does not in-
clude a subordinated participation in-
terest.

(5) Participating institution means an
institution that purchases a fractional
undivided interest in the principal
amount of a loan originated by another
lender.
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(6) Sale with recourse means a sale of
a loan or an interest in a loan in which
the seller:

(i) Retains some risk of loss from the
transferred asset for any cause except
the seller’s breach of usual and cus-
tomary warranties or representations
designed to protect the purchaser
against fraud or misrepresentation; or

(if) Has an obligation to make pay-
ments of principal or interest to any
party resulting from:

(A) Default on the payment of prin-
cipal or interest on the loan by the bor-
rower or guarantor or any other defi-
ciencies in the obligor’s performance;

(B) Changes in the market value of
the assets after transfer;

(C) Any contractual relationship be-
tween the seller and purchaser incident
to the transfer that, by its terms, could
continue even after final payment, de-
fault, or other termination of the as-
sets transferred; or

(D) Any other cause, except the re-
tention at servicing rights alone shall
not constitute recourse.

(7) Subordinated participation interest
means an interest in a loan that bears
the first risk of loss, including the re-
tention of such an interest when a loan
is sold to a pooler certified by the Fed-
eral Agricultural Mortgage Corpora-
tion pursuant to title VIII of the Act,
or an interest in a pool of subordinated
participation interests purchased to
satisfy the requirements of title VIII of
the Act with respect to a loan sold to
such a certified pooler.

(b) Authority to purchase and sell inter-
ests in loans. Loans and interests in
loans may only be sold in accordance
with each institution’s lending au-
thorities, as set forth in subpart A of
this part. No Farm Credit System in-
stitution may purchase from an insti-
tution that is not a Farm Credit Sys-
tem institution any interest in a loan,
except for the purpose of pooling and
securitizing such loans under title VIII
of the Act, unless such an interest is a
participation interest that qualifies
under the institution’s lending author-
ity, as set forth in subpart A of this
part, and meets the requirements of
§614.4330 of this subpart.

(c) Policies. Each Farm Credit System
institution that is authorized to sell or
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purchase interests in loans under sub-
part A of this part shall exercise that
authority in accordance with a policy
adopted by its board of directors that
addresses the following matters:

(1) The types of purchasers to which
the institution is authorized to sell in-
terests in loans;

(2) The types of loans in which the in-
stitution may purchase or sell an inter-
est and the types of interests which
may be purchased or sold;

(3) The underwriting standards to be
applied in the purchase of interests in
loans:

(4) Such limitations on the aggregate
principal amount of interests in loans
that the institution may purchase from
a single institution as are necessary to
diversify risk, and such limitations on
the aggregate amount the institution
may purchase from all institutions as
are necessary to assure that service to
the territory is not impeded;

(5) Provision for the identification
and reporting of loans in which inter-
ests are sold or purchased;

(6) Requirements for providing and
securing in a timely manner adequate
credit and other information needed to
make an independent credit judgment;
and

(7) Any limitations or conditions to
which sales or purchases are subject
that the board deems appropriate, in-
cluding arbitration.

(d) Purchase and sale agreements.
Agreements to purchase or sell an in-
terest in a loan shall, at a minimum:

(1) Identify the particular loan(s) to
be covered by the agreement;

(2) Provide for the transfer of credit
and other borrower information on a
timely and continuing basis;

(3) Provide for sharing, dividing, or
assigning collateral;

(4) ldentify the nature of the inter-
est(s) sold or purchased,;

(5) Set forth the rights and obliga-
tions of the parties and the terms and
conditions of the sale; and

(6) Contain any terms necessary for
the appropriate administration of the
loan and the protection of the interests
of the Farm Credit System institution.

(e) Independent credit judgment. Each
institution that purchases an interest
in a loan shall make a judgment on the
creditworthiness of the borrower that

12 CFR Ch. VI (1-1-98 Edition)

is independent of the originating or
lead lender and any intermediary seller
or broker prior to the purchase of the
interest and prior to any servicing ac-
tion that alters the terms of the origi-
nal agreement, which judgment shall
not be delegated to any person(s) not
employed by the institution. A Farm
Credit System institution that pur-
chases a loan or any interest therein
may use information, such as apprais-
als or collateral inspections, furnished
by the originating or lead lender, or
any intermediary seller or broker; how-
ever, the purchasing Farm Credit Sys-
tem institution shall independently
evaluate such information when exer-
cising its independent credit judgment.
No employee who performed a real es-
tate appraisal on any collateral sup-
porting a loan shall participate in the
decision to purchase that loan. The
independent credit judgment shall be
documented by a credit analysis that
considers factors set forth in the loan
underwriting standards adopted pursu-
ant to §614.4150 of this part and is inde-
pendent of the originating institution
and any intermediary seller or broker.
The credit analysis shall consider such
credit and other borrower information
as would be required by a prudent lend-
er and shall include an evaluation of
the capacity and reliability of the
servicer. Boards of directors of jointly
managed institutions shall adopt pro-
cedures to ensure that the interests of
their respective shareholders are pro-
tected in participation between such
institutions.

(f) Limitations. The aggregate prin-
cipal amount of interests in loans pur-
chased from a single lead lender and
the aggregate principal amount of in-
terests in loans purchased from other
institutions shall not exceed the limits
set in the institution’s policy.

(g) Sales with recourse. When a loan or
interest in a loan is sold with recourse,
it shall be accorded the following
treatment:

(1) The loan shall be considered, to
the extent of the recourse, an exten-
sion of credit by the purchaser to the
seller, as well as an extension of credit
from the seller to the borrower(s), for
the purpose of determining whether
credit extensions to a borrower are
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within the lending limits established in
subpart J of this part.

(2) The amount of the loan subject to
the recourse agreement shall be consid-
ered a loan sold with recourse for the
purpose of computing permanent cap-
ital ratios.

(h) Transactions through agents.
Transactions pertaining to purchases
of loans, including the judgement on
creditworthiness, may be performed
through an agent, provided that:

(1) The institution establishes the
necessary criteria in a written agency
agreement that outlines, at a mini-
mum, the scope of the agency relation-
ship and obligates the agent to comply
with the institution’s underwriting
standards;

(2) The institution periodically re-
views the agency relationship to deter-
mine if the agent’s actions are in the
best interest of the institution;

(3) The agent must be independent of
the seller or intermediate broker in the
transaction; and

(4) If an association’s funding bank
serves as its agent, the agency agree-
ment must provide that:

(i) The association can terminate the
agreement upon no more than 60 days
notice to the bank;

(ii) The association may, in its dis-
cretion, require the bank to purchase
from the association any interest in a
loan that the association determines
does not comply with the terms of the
agency agreement or the association’s
loan underwriting standards.

[57 FR 38247, Aug. 24, 1992, as amended at 58
FR 40321, July 28, 1993; 62 FR 51015, Sept. 30,
1997]

§614.4330 Loan participations.

Agreements to purchase or sell a par-
ticipation interest shall be subject to
the provisions of §614.4325 of this sub-
part, and, in addition, shall satisfy the
requirements of this section.

(a) Participation agreements. Agree-
ments to purchase or sell a participa-
tion interest in a loan shall, in addi-
tion to meeting the requirements of
§614.4325(d) of this subpart, at a mini-
mum:

(1) Define the duties and responsibil-
ities of the participating institution
and the lead lender, and/or the servic-
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ing institution, if different from the
lead lender.

(2) Provide for loan servicing and
monitoring of the servicer;

(3) Set forth authorization and condi-
tions for action in the event of bor-
rower distress or default;

(4) Provide for sharing of risk;

(5) Set forth conditions for the offer-
ing and acceptance of the loan partici-
pation and termination of the agree-
ment;

(6) Provide for sharing of fees, inter-
est charges, and costs between partici-
pating institutions;

(7) Provide for a method of resolution
of disagreements arising under the
agreement between two or more insti-
tutions;

(8) Specify whether the contract is
assignable by either party; and

(9) Provide for the issuance of certifi-
cates evidencing an undivided interest
in a loan.

(b) Retention requirement. No partici-
pation interest may be purchased from
an institution that is not a Farm Cred-
it System institution unless the servic-
ing institution has an ownership inter-
est in the principal amount equal to
the lesser of 10 percent of the principal
amount or such lesser amount as rep-
resents the servicing institution’s lend-
ing limit, which ownership interest
cannot be assigned separately from the
servicing rights.

(c) Intrasystem participations. Loans
participated between or among Farm
Credit System institutions shall meet
the borrower eligibility, membership,
loan term, loan amount, loan security,
and stock purchase requirements of the
originating lender.

§614.4335 Borrower
ments.

(a) As a condition of obtaining a loan
from or through a Farm Credit System
institution, including loans originated
for sale to other lenders, a borrower
shall meet the institution’s minimum
stock purchase requirements.

(b) Borrower stock may be retired
only if the institution meets its mini-
mum permanent capital standards and
only in accordance with paragraphs
(b)(1) or (b)(2) of this section.

(1) When a loan is sold to a party that
is not a certified agricultural mortgage

stock require-
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