§614.4517

(2) With respect to a loan that is in a
noninterest-earning status, to develop
a plan for restructuring the loan if the
loan is suitable for restructuring as de-
termined by the qualified lender.

(¢) Voluntary consideration of restruc-
turing. A qualified lender may, in the
absence of an application for restruc-
turing from a borrower, propose a re-
structuring plan for an individual bor-
rower.

[53 FR 35455, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993; 58 FR 62514, Nov. 29,
1993; 61 FR 67187, Dec. 20, 1996; 62 FR 25831,
May 12, 1997]

§614.4517 Restructuring decision.

(a) Consideration of application. When
a qualified lender receives an applica-
tion for restructuring from a borrower,
the lender shall determine whether or
not to restructure the loan, taking into
consideration:

(1) Whether the cost to the lender of
restructuring the loan is equal to or
less than the cost of foreclosure consid-
ering all relevant factors including:

(i) The present value of interest and
principal foregone by the lender in car-
rying out the restructuring plan;

(ii) Reasonable and necessary admin-
istrative expenses involved in working
with the borrower to finalize and im-
plement the restructuring plan;

(iii) Whether the borrower has pre-
sented a preliminary restructuring
plan and cash-flow analysis taking into
account income from all sources to be
applied to the debt and all assets to be
pledged, showing a reasonable prob-
ability that orderly debt retirement
will occur as a result of the proposed
restructuring; and

(iv) Whether the borrower has fur-
nished or is willing to furnish complete
and current financial statements in a
form acceptable to the institution;

(2) Whether the borrower is applying
all income over and above necessary
and reasonable living and operating ex-
penses to the payment of primary obli-
gations;

(3) Whether the borrower has the fi-
nancial capacity and the management
skills to protect the collateral from di-
version, dissipation, or deterioration;

(4) Whether the borrower is capable
of working out existing financial dif-
ficulties, taking into consideration any
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prior restructurings on the loan, rees-
tablishing a viable operation, and re-
paying the loan on a rescheduled basis;
and

(5) In the case of a distressed loan
that is not delinquent, whether re-
structuring consistent with sound lend-
ing practices may be taken to reason-
ably ensure that the loan will not be-
come a loan that it is necessary to
place in a noninterest-earning status.

(b) Required restructuring. If a quali-
fied lender determines that the poten-
tial cost to such qualified lender of re-
structuring the loan in accordance
with a proposed restructuring plan is
less than or equal to the potential cost
of foreclosure, the qualified lender
shall restructure the loan in accord-
ance with the plan. If two or more re-
structuring alternatives are available
to a qualified lender with respect to a
distressed loan, the lender shall re-
structure the loan in conformity with
the alternative that results in the least
cost to the lender.

(c) Documentation. In the event that
an application for restructuring is de-
nied, a qualified lender shall maintain
sufficient documentation to dem-
onstrate its compliance with para-
graphs (a) and (b) of this section, as ap-
plicable.

[53 FR 35455, Sept. 14, 1988, as amended at 58
FR 48791, Sept. 20, 1993; 61 FR 67187, Dec. 20,
1996]

§614.4518 Notice of denial of restruc-
turing and right to review.

Each qualified lender shall render its
decision on an application for restruc-
turing in as expeditious a manner as is
practicable. Upon reaching a decision
on a restructuring application, the
lender shall provide prompt written no-
tice, by certified mail or in any manner
that requires a primary obligor to ac-
knowledge receipt of the lender’s deci-
sion. In the case of a loan involving one
or more primary obligors, the notice
may be provided to any one of such
parties. Where an application for re-
structuring is denied, the notice shall
include:

(a) The reason(s) for the denial, and
any critical assumptions and relevant
information upon which the reasons
are based, except that any confidential
information shall not be disclosed;
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(b) Notification that the borrower
may request a review of the denial;

(c) Notification that any request for
such review must be made in writing
within 7 days after receiving such no-
tice;

(d) A brief explanation of the process
for seeking review of the denial, in-
cluding the appraisal process; and the
right to appear before the credit review
committee, pursuant to §§614.4442 and
614.4443 accompanied by counsel or by
any other representative, if the bor-
rower so chooses.

[53 FR 35455, Sept. 14, 1988]

§614.4519 Notice before foreclosure;
limitation on foreclosure.

(a) Not later than 45 days before any
qualified lender begins foreclosure pro-
ceedings with respect to a loan out-
standing to any borrower, the lender
shall notify the borrower that the loan
may be suitable for restructuring and
that the lender will review any such
suitable loan for possible restructur-
ing, and shall include with such notice
a copy of the policy and the materials
described in §614.4516(a)(2). The notice
shall also inform the borrower that the
alternative to restructuring may be
foreclosure.

(b) No qualified lender may foreclose
or continue any foreclosure proceeding
with respect to any distressed loan be-
fore the lender has completed any
pending consideration of the loan for
restructuring under this subpart, and
completion of credit review committee
consideration, if applicable. This sec-
tion shall not prevent a lender from
taking any action necessary to avoid
the dissipation of assets, or the de-
struction, diversion or deterioration of
collateral if the lender has reasonable
grounds to believe that such dissipa-
tion, destruction, diversion or deterio-
ration may occur.

(c) Any foreclosure proceeding which
is commenced by a certified lender
after the lender’s credit review com-
mittee has rejected a borrower’s appeal
on a restructuring application must be
terminated if the Special Asset Group
in its district prescribes a restructur-
ing plan to the lender which the bor-
rower accepts.

[53 FR 35455, Sept. 14, 1988]

§614.4522

§614.4520 [Reserved]

§614.4521 Participation in State agri-
cultural loan mediation programs.

(a) If initiated by a borrower, System
institutions shall, either concurrently
with consideration of loan restructur-
ing under §614.4517 or at any other ap-
propriate time, participate in State
mediation programs certified under
section 501 of the Agricultural Credit
Act of 1987, and shall present and ex-
plore debt restructuring proposals ad-
vanced in the course of such mediation.
If provided in the certified program,
System institutions may initiate medi-
ation at any time.

(b) System institutions shall cooper-
ate in good faith with requests for in-
formation or analysis of information
made in the course of mediation under
any such loan mediation program.

(c) No System institution may make
a loan secured by a mortgage or lien on
agricultural property to a borrower on
the condition that the borrower waive
any right under the agricultural loan
mediation program of any State.

[53 FR 35456, Sept. 14, 1988]

§614.4522 Right of first refusal.

(a) For purposes of this section, in
addition to the definitions in §614.4512,
the following definitions shall apply:

(1) Acquired real estate means agricul-
tural real estate acquired by an insti-
tution of the System as a result of a
loan foreclosure or a voluntary convey-
ance by a borrower who, as determined
by the institution does not have the fi-
nancial resources to avoid foreclosure;

(2) Previous owner means the prior
record owner who was a borrower from
a System institution who did not have
the financial resources, as determined
by the institution, to avoid foreclosure
on agricultural real estate; where the
borrower is not the prior record owner,
previous owner means the prior record
owner where that owner’s land was
used as collateral for a loan to a Sys-
tem borrower; and

(3) System institution or institution of
the System means all System institu-
tions, except banks for cooperatives.

(b) Upon acquiring agricultural real
estate as a result of a loan foreclosure
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