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and (b)(5) of this section as the lig-
uidating agent believes are reasonably
necessary to conduct the liquidation,
provided that the liquidating agent de-
termines that adequate funds exist or
will be recovered during the liquida-
tion to pay in full all claims of any
higher priority. If a surplus remains
after making distribution in full on all
allowed claims described in paragraphs
(b)(1) through (b)(8) of this section,
such surplus shall be distributed pro
rata to the credit union’s shareholders.

[56 FR 56825, Nov. 7, 1991, as amended at 61
FR 3791, Feb. 2, 1996; 62 FR 12949, Mar. 19,
1997]

§709.6 Initial determination of credi-
tor claims by the liquidating agent.

(a)(1) Any party wishing to submit a
claim against the liquidated credit
union must submit a written proof of
claim in accordance with the require-
ments set forth in the notice to credi-
tors. A failure to submit a written
claim within the time provided in the
notice to creditors shall be deemed a
waiver of said claim and claimant shall
have no further rights or remedies with
respect to such claim.

(2) Notwithstanding paragraph (a)(1)
of this section, the liquidating agent
may, at his discretion, consider an un-
timely claim provide the following two
criteria are present:

(i) The claimant did not receive no-
tice of the appointment of the liquidat-
ing agent in time to file a claim before
the date provided for in the notice; and

(if) The claim is filed in time to per-
mit payment of the claim.

(b) The liquidating agent may require
submission of supplemental evidence
by the claimant and by interested par-
ties in the event of a dispute concern-
ing a claim against any asset of the lig-
uidated credit union. In requiring the
submission of supplemental evidence,
the liguidating agent may set such lim-
itations of time, scope, and size as the
liquidating agent deems reasonable in
the circumstances, and may refuse to
include in the record submissions or
portions of submissions not in compli-
ance with such limitations or require-
ments. The liquidating agent shall
compile such written record of a claim
or dispute as, in its discretion, is
deemed sufficient to provide a reason-
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able basis for allowing or disallowing a
claim or resolving a dispute. This writ-
ten record shall be considered the ad-
ministrative record.

(c) The liguidating agent shall deter-
mine whether to allow or disallow a
claim and shall notify the claimant
within 180 days from the date a claim
against a credit union is filed pursuant
to paragraph (a)(1) of the section. This
180-day period may be extended by
written agreement between the claim-
ant and the liquidating agent. Failure
by the liquidating agent to determine a
claim and notify the claimant within
the 180-day period or, if the period is
extended, within the extended period,
shall be deemed a denial of the claim.

(d) If a claim or any portion thereof
is disallowed, the notice to the claim-
ant shall contain a statement of the
reasons for the disallowance and an ex-
planation of appeal rights pursuant to
§709.7 of this part.

(e) Notice of any determination with
respect to a claim shall be sufficient if
mailed to the most recent address of
the claimant which appears:

(1) On the credit union’s books;

(2) In the claim filed by the claimant;
or

(3) In the documents submitted in the
proof of claim.

() In the event the liquidating agent
disallows all or part of a claim, the lig-
uidating agent shall file with the
Board, or its designated agent, a report
of its determination. This report shall
become part of the record and shall in-
clude the notice to the claimant and
findings on all issues raised and de-
cided by the liquidating agent.

§709.7 Procedures for appeal of initial
determination.

In order to appeal all or part of an
initial decision which disallows a
claim, in whole or in part, a claimant
must, within 60 days of the mailing of
the initial determination, file an ad-
ministrative appeal pursuant to §709.8
of this part, or file suit against the lig-
uidated credit union in the United
States District Court for the District
of Columbia or in the United States
district court having jurisdiction over
the place where the credit union’s prin-
cipal place of business is located, or
continue an action commenced before
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the appointment of the liquidating
agent. If the claimant does not appeal
or file or continue a suit, any disallow-
ance shall be final and the claimant
shall have no further rights or rem-
edies with respect to such claim.

§709.8 Administrative appeal of the

initial determination.

(a) General. A claimant requesting an
administrative appeal may request re-
view pursuant to any of the procedures
listed in paragraph (b) or (c) of this sec-
tion. Any appeal of the initial deter-
mination must be in writing and must
specify what type of appeal the claim-
ant requests. The determination of
whether to agree to a request for ad-
ministrative appeal shall rest solely
with the Board, which shall notify the
claimant of its decision in writing. The
60 day period for filing a lawsuit in
United States district court, provided
for in §709.7 of this part, shall be tolled
from the date of claimant’s request for
an administrative appeal to the date of
the Board’s decision regarding that re-
quest.

(b) Hearing on the record. Except as
provided herein, any hearing requested
pursuant to this section shall be con-
ducted in accordance with the provi-
sions of subpart A, part 747, of this
chapter. The Board shall render a final
decision with respect to such claim
after consideration of the hearing
record and recommended decision. The
Board’s determination shall be subject
to judicial review under chapter 7 of
title 5, United States Code. Any claim-
ant seeking judicial review of the
Board’s final decision under this para-
graph must file a petition in the court
of appeals for the circuit in which the
principal office of the credit union is
located, or in the United States Court
of Appeals for the District of Columbia
Circuit, within 30 days of the date of
the Board’s final decision. If a claim-
ant does not file a petition before the
end of the 30-day period, the Board’s
decision shall be final, and the claim-
ant shall have no further rights or rem-
edies with respect to such claim.

(1) Burden of proof. In any hearing on
the record, the burden of proof to es-
tablish entitlement to any modifica-
tion of the initial determination shall
rest solely upon the claimant.
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(2) Order of procedure. In any hearing
on the record, at the time for opening
arguments, counsel for the claimant
shall argue first, and at the time for
closing arguments, counsel for the
claimant shall argue last.

(c) Alternative dispute resolution. Para-
graphs (c) (1) and (2) of this section list
alternatives for dispute resolution
which may be available at the discre-
tion of the Board. From time to time,
the NCUA Board may authorize addi-
tional alternative dispute resolution
processes.

(1) Appeal to the Board. Pursuant to
this paragraph (c)(1), the claimant may
file an appeal with the NCUA Board
within the time provided for in §709.7.
The appeal must be in writing and filed
with the Secretary of the Board, Na-
tional Credit Union Administration,
1775 Duke Street, Alexandria, VA 22314-
3428. There shall be no personal appear-
ance before the Board in connection
with an appeal under this paragraph
©@.

(i) Content of appeal. Any appeal must
include:

(A) A statement of the facts on which
the appeal is based;

(B) A statement of the basis for the
initial determination to which the
claimant objects and the alleged error
in such determination, including cita-
tions to applicable statutes and regula-
tions;

(C) Any other evidence relied upon by
the claimant which was not previously
provided to the liquidating agent.

(i) Procedures for review of the appeal.
(A) Within 60 days of the date of the
Board’s receipt of an appeal, pursuant
to paragraph (c)(1) of this section, the
Board may request in writing that the
claimant submit supplemental evi-
dence in support of its appeal. If addi-
tional evidence is requested, the claim-
ant shall have 45 days from the date of
issuance of such request to provide
such additional information. Failure
by the claimant to provide such addi-
tional information may, as determined
solely by the Board, result in denial of
the claimant’s appeal.

(B) Within 60 days from the date of
the Board’s receipt of an appeal, pursu-
ant to paragraph (c)(1) of this section,
the claimant may amend or supple-
ment the appeal in writing. In the
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