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Interlocks Act with respect to feder-
ally insured credit unions, and may
refer any case of a prohibited inter-
locking relationship involving these
entities to the Attorney General of the
United States to enforce compliance
with the Interlocks Act and this part.
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§712.1 What does this part cover?

This part establishes when a Federal
credit union (FCU) can invest in and
make loans to CUSOs. CUSOs are sub-
ject to review by NCUA. This part does
not apply to corporate credit unions
that have CUSOs subject to §704.11 of
this title. This part does not apply to
state-chartered credit unions or the
subsidiaries of state-chartered credit
unions that do not have FCU invest-
ments or loans.

§712.2 How much can an FCU invest
in, or loan to, CUSOs, and what par-
ties may be involved?

(a) Investments. An FCU’s total in-
vestments in CUSOs must not exceed,
in the aggregate, 1% of its paid-in and
unimpaired capital and surplus as of its
last calendar year-end financial report.
For purposes of paragraphs (a) and (b)
of  this section, “paid-in and
unimpaired capital and surplus’ means
shares and undivided earnings. An FCU
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can only invest in a CUSO as an
equityholder of a corporation, as a
member of a limited liability company,
or as a limited partner of a limited
partnership.

(b) Loans. An FCU’s total loans to
CUSOs must not exceed, in the aggre-
gate, 1% of its paid-in and unimpaired
capital and surplus as of its last cal-
endar year-end financial report. Loan
authority is independent and separate
from the 1% investment authority of
subsection (a) of this section.

(c) Parties. An FCU may invest in, or
loan to, a CUSO by itself, or with other
credit unions, or with non-depository
institution parties not otherwise pro-
hibited by §712.6 of this part.

§712.3 What are the characteristics of
and what requirements apply to
CUSOs?

(a) Structure. An FCU can invest in or
loan to a CUSO only if the CUSO is
structured as a corporation, limited li-
ability company, or limited partner-
ship. For purposes of this part, ‘“‘cor-
poration’ means a legally incorporated
corporation as established and main-
tained under relevant state law. For
purposes of this part, ‘“‘limited partner-
ship” means a legally established lim-
ited partnership as established and
maintained under relevant state law.
For purposes of this part, “limited li-
ability company’” means a legally es-
tablished limited liability company as
established and maintained under rel-
evant state law, provided that the FCU
obtains written legal advice that the
limited liability company is a recog-
nized legal entity under the applicable
laws of the state of formation and that
the limited liability company is estab-
lished in a manner that will limit po-
tential exposure of the FCU to no more
than the amount of funds invested in,
or loaned to, the CUSO.

(b) Customer base. An FCU can invest
in or loan to a CUSO only if the CUSO
primarily serves credit unions, its
membership, or the membership of
credit unions contracting with the
CUSO. However, if in order for the
CUSO to provide a permissible service
it is necessary for the CUSO to own
stock in a service provider not meeting
the customer base requirement, then
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the CUSO can buy and own the mini-
mal amount of service provider stock
necessary to provide the service with-
out violating the customer base re-
quirement.

(c) Federal credit union accounting. An
FCU must account for its investments
in or loans to a CUSO in conformity
with ‘“‘generally accepted accounting
principles’ (GAAP).

(d) CUSO accounting; audits and finan-
cial statements; NCUA access to informa-
tion. An FCU must obtain written
agreements from a CUSO, prior to in-
vesting in or lending to the CUSO, that
the CUSO will:

(1) Account for all its transactions in
accordance with GAAP;

(2) Prepare quarterly financial state-
ments and obtain an annual opinion
audit, by a licensed Certified Public
Accountant, on its financial state-
ments in accordance with ‘‘generally
accepted auditing standards’” (GAAS);
and

(3) Provide NCUA and its representa-
tives with complete access to any
books and records of the CUSO and the
ability to review CUSO internal con-
trols, as deemed necessary by NCUA in
carrying out its responsibilities under
the Act.

(e) Other laws. A CUSO must comply
with applicable Federal, state and local
laws.

§712.4 What must an FCU and a CUSO
do to maintain separate corporate
identities?

(a) Corporate separateness. An FCU
and a CUSO must be operated in a
manner that demonstrates to the pub-
lic the separate corporate existence of
the FCU and the CUSO. Good business
practices dictate that each must oper-
ate so that:

(1) Its respective business trans-
actions, accounts, and records are not
intermingled;

(2) Each observes the formalities of
its separate corporate procedures;

(3) Each is adequately financed as a
separate unit in the light of normal ob-
ligations reasonably foreseeable in a
business of its size and character;

(4) Each is held out to the public as
a separate enterprise;

(5) The FCU does not dominate the
CUSO to the extent that the CUSO is
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treated as a department of the FCU;
and

(6) Unless the FCU has guaranteed a
loan obtained by the CUSO, all borrow-
ings by the CUSO indicate that the
FCU is not liable.

(b) Legal opinion. Prior to an FCU in-
vesting in a CUSO, the FCU must ob-
tain written legal advice as to whether
the CUSO is established in a manner
that will limit potential exposure of
the FCU to no more than the loss of
funds invested in, or lent to, the CUSO.
In addition, if a CUSO in which an FCU
has an investment plans to change its
structure under §712.3(a), an FCU must
also obtain prior, written legal advice
that the CUSO will remain established
in a manner that will limit potential
exposure of the FCU to no more than
the loss of funds invested in, or loaned
to, the CUSO. The legal advice must
address factors that have led courts to
‘“‘pierce the corporate veil”’ such as in-
adequate capitalization, lack of sepa-
rate corporate identity, common
boards of directors and employees, con-
trol of one entity over another, and
lack of separate books and records. The
legal advice may be provided by inde-
pendent legal counsel of the investing
FCU or the CUSO.

§712.5 What activities and services are
preapproved for CUSOs?

NCUA may at any time, based upon
supervisory, legal, or safety and sound-
ness reasons, limit any CUSO activities
or services, or refuse to permit any
CUSO activities or services. Otherwise,
an FCU may invest in, loan to, and/or
contract with only those CUSOs that
are sufficiently bonded or insured for
their specific operations and only pro-
vide one or more of the following ac-
tivities and services related to the rou-
tine, daily operations of credit unions:

(a) Checking and currency services:

(1) Check cashing;

(2) Coin and currency services; and

(3) Money order, savings bonds, trav-
elers checks, and purchase and sale of
U.S. Mint commemorative coins serv-
ices;

(b) Clerical, professional and manage-
ment services:

(1) Accounting services;

(2) Courier services;

(3) Credit analysis;
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