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the request to meet your needs at a
lower cost.

§792.22 What will
other services?

Complying with requests for special
services is entirely at the discretion of
NCUA. NCUA will recover the full costs
of providing such services to the extent
it elects to provide them.

NCUA charge for

§792.23 Can | avoid charges by send-
ing multiple, small requests?

You may not file multiple requests,
each seeking portions of a document or
similar documents, solely to avoid pay-
ment of fees. If this is done, NCUA may
aggregate any such requests and
charge you accordingly.

§792.24 Can NCUA charge me interest
if I fail to pay my bill?

NCUA can assess interest charges on
an unpaid bill starting on the 31st day
following the date of the bill. If you
fail to pay your bill within 30 days, in-
terest will be at the rate prescribed in
31 U.S.C. 3717, and will accrue from the
date of the billing.

§792.25 Will NCUA charge me if the
records are not found or are deter-
mined to be exempt?

NCUA may assess fees for time spent
searching and reviewing, even if it fails
to locate the records or if records lo-
cated are determined to be exempt
from disclosure.

§792.26 Will | be asked to pay fees in
advance?

NCUA will require you to give an as-
surance of payment or an advance pay-
ment only when:

(@) NCUA estimates or determines
that allowable charges that you may
be required to pay are likely to exceed
$250. NCUA will notify you of the likely
cost and obtain satisfactory assurance
of full payment where you have a his-
tory of prompt payment of FOIA fees,
or require an advance payment of an
amount up to the full estimated
charges in the case where you have no
history of payment; or

(b) You have previously failed to pay
a fee charged in a timely fashion.
NCUA may require you to pay the full
amount owed, plus any applicable in-

§792.27

terest, or demonstrate that you have,
in fact, paid the fee, and to make an
advance payment of the full amount of
the estimated fee before we begin to
process a new request or a pending re-
quest from you.

(c) If you are required to make an ad-
vance payment of fees, then the admin-
istrative time Ilimits prescribed in
§792.16 will begin only after NCUA has
received the fee payments described.

Fee Waiver or Reduction

§792.27 Can
waived?

fees be reduced or

You may request that NCUA waive or
reduce fees if disclosure of the informa-
tion you request is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government, and is not primarily in
your commercial interest.

(a) NCUA will make a determination
of whether the public interest require-
ment above is met based on the follow-
ing factors:

(1) Whether the subject of the re-
quested records concerns the oper-
ations or activities of the government;

(2) Whether the disclosure is likely to
contribute to an understanding of gov-
ernment operations or activities;

(3) Whether disclosure of the re-
quested information will contribute to
public understanding; and

(4) Whether the disclosure is likely to
contribute significantly to public un-
derstanding of government operations
or activities,

(b) If the public interest requirement
is met, NCUA will make a determina-
tion on the commercial interest re-
quirement based upon the following
factors:

(1) Whether you have a commercial
interest that would be furthered by the
requested disclosure; and if so

(2) Whether the magnitude of your
commercial interest is sufficiently
large in comparison with the public in-
terest in disclosure, that disclosure is
primarily in your commercial interest.

(c) If the required public interest ex-
ists and your commercial interest is
not primary in comparison, NCUA will
waive or reduce fees.
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§792.28

(d) If you are not satisfied with our
determination on your fee waiver or re-
duction request, you may submit an
appeal to the General Counsel in ac-
cordance with §792.28.

APPEALS

§792.28 What if | am not satisfied with
the response | receive?

If you are not satisfied with NCUA’s
response to your request, you can file
an administrative appeal. Your appeal
must be in writing and must be filed
within 30 days from receipt of the ini-
tial determination (in cases of denials
of an entire request, or denial of a re-
quest for fee waiver or reduction), or
from receipt of any records being made
available pursuant to the initial deter-
mination (in cases of partial denials.)
In its response to your initial request,
the Freedom of Information Act Offi-
cer, Inspector General, President of the
Asset Management and Assistance Cen-
ter, or responsible Regional Director,
(or designee,) will notify you that you
may appeal any adverse determination
to the Office of General Counsel. The
General Counsel, or designee, as set
forth in this paragraph, will:

(a) Make a determination with re-
spect to any appeal within 20 days (ex-
cepting Saturdays, Sundays, and legal
public holidays) after the receipt of
such appeal. If, on appeal, the denial of
the request for records is, in whole or
in part, upheld, the Office of General
Counsel will notify you of the provi-
sions for judicial review of that deter-
mination under FOIA. Where you do
not address your request or appeal to
the proper official, the time limita-
tions stated above will be computed
from the receipt of the request or ap-
peal by the proper official.

(b) The General Counsel is the offi-
cial responsible for determining all ap-
peals from initial determinations. In
case of this person’s absence, the ap-
propriate officer acting in the General
Counsel’s stead will make the appellate
determination, unless such officer was
responsible for the initial determina-
tion, in which case the Vice-Chairman
of the NCUA Board will make the ap-
pellate determination.

(c) All appeals should be addressed to
the General Counsel in the Central Of-
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fice and should be clearly identified as
such on the envelope and in the letter

of appeal by using the indicator
“FOIA-APPEAL.” Failure to address
an appeal properly may delay com-

mencement of the time limitation stat-
ed in paragraph (a)(1) of this section, to
take account of the time reasonably re-
quired to forward the appeal to the Of-
fice of General Counsel.

§792.29 If I send NCUA confidential
commercial information, can it be
disclosed under FOIA?

(a) If you submit confidential com-
mercial information to NCUA, it may
be disclosed in response to a FOIA re-
quest in accordance with this section.

(b) For purposes of this section:

(1) Confidential commercial information
means commercial or financial infor-
mation provided to NCUA by a submit-
ter that arguably is protected from dis-
closure under §792.11(a)(4) because dis-
closure could reasonably be expected to
cause substantial competitive harm.

(2) Submitter means any person or en-
tity who provides business informa-
tion, directly or indirectly, to NCUA.

(c) Submitters of business informa-
tion must use good faith efforts to des-
ignate, by appropriate markings, either
at the time of submission or at a rea-
sonable time thereafter, those portions
of their submissions deemed to be pro-
tected from disclosure under
§792.11(a)(4). Such a designation shall
expire ten years after the date of sub-
mission.

(d) We will provide a submitter with
written notice of a FOIA request or ad-
ministrative appeal encompassing des-
ignated business information when:

(1) The information has been des-
ignated in good faith by the submitter
as confidential commercial informa-
tion deemed protected from disclosure
under §792.11(a)(4); or

(2) NCUA has reason to believe that
the information may be protected from
disclosure under §792.11(a)(4).

(e) A copy of the notice to the sub-
mitter will also be provided to the
FOIA requester.

(f) Through the notice described in
paragraph (d) of this section, NCUA
will afford the submitter a reasonable
period of time within which to provide
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