§107.860

§107.860 Financing fees and expense
reimbursements a Licensee may re-
ceive from a Small Business.

You may collect Financing fees and
receive expense reimbursements from a
Small Business only as permitted
under this §107.860.

(a) Application fee. You may collect a
nonrefundable application fee from a
Small Business to review its Financing
application. The application fee may be
collected at the same time as the clos-
ing fee under paragraph (c) or (d) of
this section, or earlier. The fee must
be:

(1) No more than 1 percent of the
amount of Financing requested (or, if
two or more Licensees participate in
the Financing, their combined applica-
tion fees are no more than 1 percent of
the total Financing requested); and

(2) Agreed to in writing by the Fi-
nancing applicant.

(b) SBA review of application fees. For
any fiscal year, if the number of appli-
cation fees you collect is more than
twice the number of Financings closed,
SBA in its sole discretion may deter-
mine that you are engaged in activities
not contemplated by the Act, in viola-
tion of §107.500.

(c) Closing fee—Loans. You
charge a closing fee on a Loan if:

(1) The fee is no more than 2 percent
of the Financing amount (or, if two or
more Licensees participate in the Fi-
nancing, their combined closing fees
are no more than 2 percent of the total
Financing amount); and

(2) You charge the fee no earlier than
the date of the first disbursement.

(d) Closing fee—Debt or Equity
Financings. You may charge a Closing
Fee on a Debt Security or Equity Secu-
rity Financing if:

(1) The fee is no more than 4 percent
of the Financing amount (or, if two or
more Licensees participate in the Fi-
nancing, their combined closing fees
are no more than 4 percent of the total
Financing amount); and

(2) You charge the fee no earlier than
the date of the first disbursement.

(e) Limitation on dual fees. If another
Licensee or an Associate of yours col-
lects a transaction fee under §107.900(e)
in connection with your Financing of a
Small Business, the sum of the trans-
action fee and your application and
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closing fees cannot exceed the maxi-
mum application and closing fees per-
mitted under this §107.860.

(f) Expense reimbursements. You may
charge a Small Business for the reason-
able out-of-pocket expenses, other than
Management Expenses, that you incur
to process its Financing application. If
SBA determines that any of your reim-
bursed expenses are unreasonable or
are Management Expenses, SBA will
require you to include such amounts in
the Cost of Money or refund them to
the Small Business.

(g) Breakup fee. If a Small Business
accepts your Commitment and then
fails to close the Financing because it
has accepted funds from another
source, you may charge a ‘‘breakup
fee’” equal to the closing fee that you
would have been permitted to charge
under paragraph (c) or (d) of this sec-
tion.

[61 FR 3189, Jan. 31, 1996; 61 FR 41496, Aug. 9,
1996]

§107.865 Restrictions on Control of a
Small Business by a Licensee.

(a) General. You must not operate a
business enterprise or function as a
holding company exercising Control
over a business enterprise. Neither you,
nor you and your Associates, nor you
and other Licensee(s) (in the latter two
cases, the ““Investor Group’) may, ex-
cept as set forth in this section, as-
sume Control over a Small Business
through management agreements, vot-
ing trusts, majority representation on
the board of directors, or otherwise.

(b) Presumption of Control. Control
over a Small Business will be presumed
to exist whenever you or the Investor
Group own or control, directly or indi-
rectly:

(1) At least 50 percent of the out-
standing voting securities, if there are
fewer than 50 shareholders; or

(2) More than 25 percent of the out-
standing voting securities, if there are
50 or more shareholders; or

(3) A block of at least 20 percent of
the outstanding voting securities, if
there are 50 or more shareholders and
no other party holds a larger block.

(c) Rebuttals to presumption of Control.
A presumption of Control under para-
graph (b) of this section is rebutted if:
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(1) The management of the Small
Business owns at least a 25 percent in-
terest in the voting securities of the
business; and

(2) The management of the Small
Business can elect at least 40 percent of
the board members of a corporation,
general partners of a limited partner-
ship, or managers of a limited liability
company, as appropriate, and the In-
vestor Group can elect no more than 40
percent. The balance of such officials
may be elected through mutual agree-
ment by management and the Investor
Group.

(d) Temporary Control permitted. You
may acquire temporary Control:

(1) Where reasonably necessary for
the protection of your existing invest-
ment;

(2) If there has been a material
breach of the Financing agreement by
the Small Business;

(3) If there has been a substantial
change in the Small Business’s oper-
ations or products during the past 2
years, or such a change is the intended
result of the Financing, and the Inves-
tor Group’s Financing constitutes the
Small Business’s major source of cap-
ital; or

(4) In the case of a Start-up Financ-
ing, if you or the Investor Group con-
stitute the Small Business’s major
source of capital.

(e) Control certification. If you take
temporary Control of a Small Business
under paragraph (d) of this section, you
must file a Control certification with
SBA within 30 days. The certification
must state:

(1) The date on which you took Con-
trol;

(2) The basis for taking Control; and

(3) Your agreement to relinquish
Control within five years (although
you may, under extraordinary cir-
cumstances, request SBA’s approval of
an extension beyond five years).

(f) Control acquired through enforce-
ment actions. If you retain or acquire
Control through enforcement action,
you must notify SBA immediately and
submit a Control certification within
30 days.

(g9) Additional Financing for businesses
under Licensee’s Control. If you assume
Control of a Small Business, you may
later provide additional Financing,
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[61 FR 3189, Jan. 31, 1996, as amended at 63
FR 5867, Feb. 5, 1998]

exemption

§107.880 Assets acquired in
tion of Portfolio securities.

liquida-

You may acquire assets in full or par-
tial liquidation of a Small Business’s
obligation to you under the conditions
permitted by this §107.880. The assets
may be acquired from the Small Busi-
ness, a guarantor of its obligation, or
another party.

(a) Timely disposition of assets. You
must dispose of assets acquired in lig-
uidation of a Portfolio security within
a reasonable period of time.

(b) Permitted expenditures to preserve
assets. (1) You may incur reasonably
necessary expenditures to maintain
and preserve assets acquired.

(2) You may incur reasonably nec-
essary expenditures for improvements
to render such assets saleable.

(3) You may make payments of mort-
gage principal and interest (including
amounts in arrears when you acquired
the asset), pay taxes when due, and pay
for necessary insurance coverage.

(c) SBA approval of expenditures. This
paragraph (c) applies if you have out-
standing Leverage or are applying for
Leverage. Any application for SBA ap-
proval under this paragraph must
specify all expenses estimated to be
necessary pending disposal of the as-
sets. Without SBA’s prior written ap-
proval:

(1) Your total expenditures under
paragraphs (b)(1) and (b)(2) of this sec-
tion plus your total Financing(s) to the
Small Business must not exceed your
overline limit under §107.740; and

(2) Your total expenditures under
paragraph (b) of this section plus your
total Financing(s) to the Small Busi-
ness must not exceed 35 percent of your
Regulatory Capital.

LIMITATIONS ON DISPOSITION OF ASSETS

§107.885 Disposition of assets to Li-
censee’s Associates or to competi-
tors of Portfolio Concern.

(a) Sale of assets to Associate. Except
with SBA’s prior written approval, you
are not permitted to dispose of assets



