
173

Small Business Administration § 120.641

OCC, or the National Association of Se-
curities Dealers if it is a member.

(b) Approval by SBA. An entity may
not submit Pool applications to the
FTA until SBA has approved the appli-
cation to become a Pool Assembler.

(c) Conduct of business by Pool Assem-
bler. An entity continues to qualify as
a Pool Assembler so long as it:

(1) Meets the eligibility standards in
paragraph (a) of this section;

(2) Conducts its business in accord-
ance with SBA regulations and accept-
ed securities or banking industry prac-
tices, ethics, and standards; and

(3) Maintains its books and records in
accordance with generally accepted ac-
counting principles or in accordance
with the guidelines of the regulatory
body governing its activities.

§ 120.631 Suspension or termination of
Pool Assembler.

(a) Suspension or termination. The AA/
FA may suspend a Pool Assembler
from operating in the Secondary Mar-
ket for up to 18 months or terminate
its status as a Pool Assembler, if the
Pool Assembler (and/or its Associates):

(1) Does not comply with any of the
requirements in § 120.630 (a) and (c);

(2) Has been indicted or otherwise
formally charged with, or convicted of,
a misdemeanor or felony;

(3) Has received an adverse civil judg-
ment that it has committed a breach of
trust or a violation of a law or regula-
tion protecting the integrity of busi-
ness transactions or relationships;

(4) Has not formed a Pool for at least
three years; or

(5) Is under investigation by its regu-
lating authority for activities which
may affect its fitness to participate in
the Secondary Market.

(b) Suspension procedures. The AA/FA
shall notify a Pool Assembler by cer-
tified mail, return receipt requested, of
the decision to suspend and the reasons
therefore at least 10 business days prior
to the effective date of the suspension.
The Pool Assembler may appeal the
suspension made under this section
pursuant to the procedures set forth in
part 134 of this chapter. The action of
the AA/FA shall remain in effect pend-
ing resolution of the appeal.

(c) Notice of termination. In order to
terminate a Pool Assembler, the AA/

FA must issue an order to show cause
why the SBA should not terminate the
Pool Assembler’s participation in the
Secondary Market. The Pool Assembler
may appeal the termination made
under this section pursuant to proce-
dures set forth in part 134 of this chap-
ter. The action of the AA/FA shall re-
main in effect pending resolution of
the appeal.

MISCELLANEOUS PROVISIONS

§ 120.640 Administration of the Pool
and Individual Certificates.

(a) FTA responsibility. The FTA has
the responsibility to administer each
Pool or Individual Certificate. It shall
maintain a registry of Registered Hold-
ers and other information as SBA re-
quires.

(b) Self-liquidating. Each Pool or indi-
vidual guaranteed portion of a loan in
the Secondary Market is self-liquidat-
ing because of Borrower payments or
prepayments, redemption by SBA, and/
or payments by SBA or the Lender
after default by the Borrower. Substi-
tution of the guaranteed portions of ex-
isting loans for defaulted loans is not
permitted.

(c) SBA’s right to subrogation. If SBA
pays a claim under a guarantee with
respect to a Certificate issued under
this subpart, it must be subrogated
fully to the rights satisfied by such
payment.

(d) SBA ownership rights not limited.
No Federal, State or local law can pre-
clude or limit the exercise by SBA of
its ownership rights in the portions of
loans constituting the Pool against
which the Certificates are issued.

§ 120.641 Disclosure to purchasers.
(a) Information to purchaser. Prior to

any sale, the Pool Assembler, Reg-
istered Holder of an Individual Certifi-
cate, or any subsequent seller must dis-
close to the purchaser, verbally or in
writing, information on the terms, con-
ditions, and yield as described in the
SBA Secondary Market Program
Guide.

(b) Information on transfer document.
The seller must provide the same infor-
mation described in paragraph (a) of
this section in writing on the transfer
document when the seller submits it to
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the FTA. After the sale of an Individ-
ual Certificate, the FTA will provide
the disclosure information in writing
to the purchaser.

(c) Information in prospectus. If the
Registered Holder is a trust, invest-
ment Pool, mutual fund or other secu-
rity, it must disclose the information
in paragraph (a) of this section to in-
vestors through a prospectus and other
promotional material if an Individual
Certificate or Pool Certificate is placed
into or used as the backing for the in-
vestment vehicle.

§ 120.642 Requirements before the FTA
issues Pool Certificates.

Before the FTA issues any Pool Cer-
tificate, the Pool Assembler must de-
liver to it the following documents:

(a) A properly completed Pool appli-
cation form;

(b) Either:
(1) Individual Certificates evidencing

the guaranteed portions comprising the
Pool; or

(2) An executed SPGA and related
documentation for the loans whose
guaranteed portions are to be part of
the Pool; and

(c) Any other documentation which
SBA may require.

§ 120.643 Requirements before the FTA
issues Individual Certificates.

(a) FTA issuance of initial Certificate.
Before the FTA can issue the Individ-
ual Certificate for a guaranteed portion
of a loan, the original seller must pro-
vide the following documents to the
FTA:

(1) An executed SPGA;
(2) A copy of the note representing

the guaranteed loan; and
(3) Any other documentation which

SBA may require.
(b) Review of documentation. SBA

may review or require the FTA to re-
view any documentation before the
FTA issues a Certificate.

§ 120.644 Transfers of Certificates.
(a) General rule. Certificates are

transferable. Transfers in the Second-
ary Market must comply with Article 8
of the Uniform Commercial Code of the
State of New York. The seller must use
the detached form of assignment (SBA
Form 1088), unless the seller and pur-

chaser choose to use another form
which the SBA approves. The FTA may
refuse to issue a Certificate until it is
satisfied that the documents of trans-
fer are complete.

(b) Transfer on FTA records. In order
for the transfer of a Certificate to be
effective the FTA must reflect it on its
records.

(c) Contents of letter of transmittal ac-
companying the transfer of Certificates.
(1) A letter of transmittal must accom-
pany each Certificate which a Reg-
istered Holder submits to the FTA for
transfer. The Registered Holder must
supply the following information in the
letter:

(i) Pool number, if applicable;
(ii) Certificate number;
(iii) Name of purchaser of Certificate;
(iv) Address and tax identification

number of the purchaser;
(v) Name and telephone number of

the person handling or facilitating the
transfer;

(vi) Instructions for the delivery of
the new Certificate.

(2) The Registered Holder must also
send the fee which the FTA charges for
this service. The FTA will supply fee
information to the Registered Holder.

(d) Lender cannot purchase guaranteed
portion of loan it made. The Lender (or
its Associate) that made a 7(a) guaran-
teed loan cannot purchase the guaran-
teed portion of that loan in the Second-
ary Market. If a Lender does purchase
the guaranteed portion of one of its
own loans, it shall not have the uncon-
ditional guarantee of SBA.

§ 120.645 Redemption of Certificates.

(a) Redemption of Individual Certifi-
cate. The prepayment of the underlying
loan or a default on such loan will trig-
ger the redemption of the Certificate
by FTA/SBA in accordance with the
procedures prescribed in the SPGA.

(b) Redemption of Pool Certificate. The
FTA and SBA may redeem a Pool Cer-
tificate because of prepayment or de-
fault of all loans in a Pool.

§ 120.650 Registration duties of FTA in
Secondary Market.

The FTA registers all Certificates.
This means it issues, transfers title to,
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