
433 
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identified in paragraph (b) of this sec-
tion. 

[61 FR 3286, Jan. 31, 1996, as amended at 63 
FR 31907, June 11, 1998; 63 FR 35739, June 30, 
1998; 69 FR 25266, May 5, 2004; 69 FR 29206, 
May 21, 2004; 69 FR 29420, May 24, 2004; 69 FR 
44461, July 26, 2004; 73 FR 56947, Oct. 1, 2008; 
74 FR 45753, Sept. 4, 2009; 75 FR 62280, Oct. 7, 
2010; 76 FR 8253, Feb. 11, 2011; 77 FR 76227, 
Dec. 27, 2012; 78 FR 61132, Oct. 2, 2013; 80 FR 
7536, Feb. 11, 2015; 81 FR 34259, May 31, 2016; 
81 FR 48579, July 25, 2016; 84 FR 65239, Nov. 26, 
2019; 85 FR 66182, Oct. 16, 2020] 

§ 121.1002 Who makes a formal size de-
termination? 

The responsible Government Con-
tracting Area Director or designee 
makes all formal size determinations 
in response to either a size protest or a 
request for a formal size determina-
tion, with the exception of size deter-
minations for purposes of the Disaster 
Loan Program, which will be made by 
the Disaster Area Office Director or 
designee responsible for the area in 
which the disaster occurred. 

§ 121.1003 Where should a size protest 
be filed? 

A protest involving a government 
procurement or sale must be filed with 
the contracting officer for the procure-
ment or sale, who must forward the 
protest to the SBA Government Con-
tracting Area Office serving the area in 
which the headquarters of the pro-
tested concern is located, regardless of 
the location of any parent company or 
affiliates. 

§ 121.1004 What time limits apply to 
size protests? 

(a) Protests by entities other than con-
tracting officers or SBA—(1) Sealed bids 
or sales (including protests on partial set- 
asides and reserves of Multiple Award 
Contracts and set-asides of orders against 
Multiple Award Contracts). A protest 
must be received by the contracting of-
ficer prior to the close of business on 
the 5th day, exclusive of Saturdays, 
Sundays, and legal holidays, after bid 
opening for 

(i) The contract; or 
(ii) An order issued against a Mul-

tiple Award Contract if the contracting 
officer requested a new size certifi-
cation in connection with that order. 

(2) Negotiated procurement (including 
protests on partial set-asides and reserves 
of Multiple Award Contracts and set- 
asides of orders against Multiple Award 
Contracts). A protest must be received 
by the contracting officer prior to the 
close of business on the 5th day, exclu-
sive of Saturdays, Sundays, and legal 
holidays, after the contracting officer 
has notified the protestor of the iden-
tity of the prospective awardee for 

(i) The contract; or 
(ii) An order issued against a Mul-

tiple Award Contract if the contracting 
officer requested a size recertification 
in connection with that order; or 

(iii) Except for orders or Blanket 
Purchase Agreements issued under any 
Federal Supply Schedule contract, an 
order or Blanket Purchase Agreement 
set-aside for small business (i.e., small 
business set-aside, 8(a) small business, 
service-disabled veteran-owned small 
business, HUBZone small business, or 
women-owned small business) where 
the underlying Multiple Award Con-
tract was awarded on an unrestricted 
basis. 

(3) Long-Term Contracts. For con-
tracts with durations greater than five 
years (including options), including all 
existing long-term contracts, Multi- 
agency contracts, Governmentwide Ac-
quisition Contracts and Multiple 
Award Contracts: 

(i) Protests regarding size certifi-
cations made for contracts must be re-
ceived by the contracting officer prior 
to the close of business on the 5th day, 
exclusive of Saturdays, Sundays, and 
legal holidays, after receipt of notice 
(including notice received in writing, 
orally, or via electronic posting) of the 
identity of the prospective awardee or 
award. 

(ii) Protests regarding size certifi-
cations made for an option period must 
be received by the contracting officer 
prior to the close of business on the 5th 
day, exclusive of Saturdays, Sundays, 
and legal holidays, after receipt of no-
tice (including notice received in writ-
ing, orally, or via electronic posting) of 
the size certification made by the pro-
tested concern. 

(A) A contracting officer is not re-
quired to terminate a contract where a 
concern is found to be other than small 
pursuant to a size protest concerning a 
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size certification made for an option 
period. 

(B) [Reserved] 
(iii) Protests relating to size certifi-

cations made in response to a con-
tracting officer’s request for size cer-
tifications in connection with an indi-
vidual order must be received by the 
contracting officer prior to the close of 
business on the 5th day, exclusive of 
Saturdays, Sundays, and legal holi-
days, after receipt of notice (including 
notice received in writing, orally, or 
via electronic posting) of the identity 
of the prospective awardee or award. 

(4) Electronic notification of award. 
Where notification of award is made 
electronically, such as posting on the 
Internet under Simplified Acquisition 
Procedures, a protest must be received 
by the contracting officer before close 
of business on the fifth day, exclusive 
of Saturdays, Sundays, and legal holi-
days, after the electronic posting. 

(5) No notice of award. Where there is 
no requirement for written pre-award 
notice or notice of award, or where the 
contracting officer has failed to pro-
vide written notification of award, the 
5-day protest period will commence 
upon oral notification by the con-
tracting officer or authorized rep-
resentative or another means (such as 
public announcements or other oral 
communications) of the identity of the 
apparent successful offeror. 

(b) Protests by contracting officers, 
funding agreement officers or SBA. The 
time limitations in paragraph (a) of 
this section do not apply to con-
tracting officers, funding agreement of-
ficers or SBA, and they may file pro-
tests before or after awards, except to 
the extent set forth in paragraph (e) of 
this section, including for purposes of 
the SBIR and STTR programs. Not-
withstanding paragraph (e), for pur-
poses of the SBIR and STTR programs 
the funding agreement officer or SBA 
may file a protest in anticipation of an 
award. 

(c) Effect of contract award. A timely 
filed protest applies to the procure-
ment in question even though a con-
tracting officer awarded the contract 
prior to receipt of the protest. 

(d) Untimely protests. A protest re-
ceived after the allotted time limits 

must still be forwarded to SBA. SBA 
will dismiss untimely protests. 

(e) Premature protests. A protest filed 
by any party, including the con-
tracting officer, before bid opening or 
notification to offerors of the selection 
of the apparent successful offer will be 
dismissed as premature. 

[61 FR 3286, Jan. 31, 1996, as amended at 69 
FR 29206, May 21, 2004; 71 FR 66444, Nov. 15, 
2006; 77 FR 76227, Dec. 27, 2012; 78 FR 61132, 
Oct. 2, 2013; 85 FR 66182, Oct. 16, 2020] 

§ 121.1005 How must a protest be filed 
with the contracting officer? 

A protest must be delivered to the 
contracting officer by hand, telegram, 
mail, facsimile, Federal Express or 
other overnight delivery service, e- 
mail, or telephone. If a protest is made 
by telephone, the contracting officer 
must later receive a confirming letter 
either within the 5-day period in 
§ 121.1004(a)(1) or postmarked no later 
than one day after the date of the tele-
phone protest. 

[61 FR 3286, Jan. 31, 1996, as amended at 69 
FR 29206, May 21, 2004] 

§ 121.1006 When will a size protest be 
referred to an SBA Government 
Contracting Area Office? 

(a) A contracting officer who receives 
a protest (other than from SBA) must 
forward the protest promptly to the 
SBA Government Contracting Area Of-
fice serving the area in which the head-
quarters of the offeror is located. 

(b) A contracting officer’s referral 
must contain the following informa-
tion: 

(1) The protest and any accom-
panying materials; 

(2) A copy of the self-certification as 
to size; 

(3) Identification of the applicable 
size standard; 

(4) A copy of the solicitation; 
(5) Identification of the date of bid 

opening or notification provided to un-
successful offerors; 

(6) The date on which the protest was 
received; and 

(7) A complete address and point of 
contact for the protested concern. 
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