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§121.1102

an appeal is made to OHA, the size de-
termination made by a SBA Govern-
ment Contracting Area Office or Dis-
aster Area Office is the final decision
of the agency. The procedures for ap-
pealing a formal size determination to
OHA are set forth in part 134 of this
chapter. The OHA appeal is an adminis-
trative remedy that must be exhausted
before judicial review of a formal size
determination may be sought in a
court.

(b) OHA will review all timely ap-
peals of size determinations.

[69 FR 29207, May 21, 2004, as amended at 76
FR 5683, Feb. 2, 2011]

§121.1102 Are NAICS code designa-
tions subject to appeal?

A NAICS code designation made by a
procuring activity contracting officer
may be appealed to OHA. The proce-
dures governing OHA appeals are set
forth in part 134 of this chapter. The
OHA appeal is an administrative rem-
edy that must be exhausted before judi-
cial review of a NAICS code designa-
tion may be sought in a court.

[67 FR 47245, July 18, 2002]

§121.1103 What are the procedures for
appealing a NAICS code or size
standard designation?

(a)(1) Any interested party adversely
affected by a NAICS code designation
may appeal the designation to OHA. An
interested party would include a busi-
ness concern seeking to change the
NAICS code designation in order to be
considered a small business for the
challenged procurement, regardless of
whether the procurement is reserved
for small businesses or unrestricted.
The only exception is that, for a sole
source contract reserved under SBA’s
8(a) Business Development program
(see part 124 of this chapter), only
SBA’s Associate Administrator for
Business Development may appeal the
NAICS code designation.

(2) A NAICS code appeal may include
an appeal involving the applicable size
standard, such as where more than one
size standard corresponds to the se-
lected NAICS code, or a question relat-
ing to the size standard in effect at the
time the solicitation was issued or
amended.
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(b) The contracting officer’s deter-
mination of the applicable NAICS code
is final unless appealed as follows:

(1) An appeal from a contracting offi-
cer’s NAICS code or size standard des-
ignation must be served and filed with-
in 10 calendar days after the issuance
of the solicitation or amendment af-
fecting the NAICS code or size stand-
ard. However, SBA may file a NAICS
code appeal at any time before offers
are due. OHA will summarily dismiss
an untimely NAICS code appeal.

(2)(1) The appeal petition must be in
writing and must be sent to the Office
of Hearings & Appeals, U.S. Small
Business Administration, 409 3rd
Street, SW., Suite 5900, Washington,
DC 20416.

(ii) There is no required format for a
NAICS code appeal, but an appeal must
include the following information: the
solicitation or contract number; the
name, address, and telephone number
of the contracting officer; a full and
specific statement as to why the
NAICS code designation is erroneous,
and argument in support thereof; and
the name, address and telephone num-
ber of the appellant or its attorney.

(3) The appellant must serve the ap-
peal petition upon the contracting offi-
cer who assigned the NAICS code to
the acquisition and SBA’s Office of
General Counsel, Associate General
Counsel for Procurement Law, 409 3rd
Street, SW., Washington, DC 20416.

(c) Procedure after a NAICS code ap-
peal is filed and served. (1) Upon receipt
of the service copy of a NAICS code ap-
peal, the contracting officer shall:

(i) Stay the date for the closing of re-
ceipt of offers;

(ii) Advise the public, by amendment
to the solicitation or other method, of
the existence of the NAICS code appeal
and the procedures and deadline for in-
terested parties to file and serve argu-
ments concerning the appeal;

(iii) Send a copy of (or an electronic
link to) the entire solicitation, includ-
ing amendments, to OHA;

(iv) File and serve any response to
the appeal prior to the close of the
record; and

(v) Inform OHA of any amendments,
actions or developments concerning
the procurement in question.
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