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an appeal is made to OHA, the size de-
termination made by a SBA Govern-
ment Contracting Area Office or Dis-
aster Area Office is the final decision 
of the agency. The procedures for ap-
pealing a formal size determination to 
OHA are set forth in part 134 of this 
chapter. The OHA appeal is an adminis-
trative remedy that must be exhausted 
before judicial review of a formal size 
determination may be sought in a 
court. 

(b) OHA will review all timely ap-
peals of size determinations. 

[69 FR 29207, May 21, 2004, as amended at 76 
FR 5683, Feb. 2, 2011] 

§ 121.1102 Are NAICS code designa-
tions subject to appeal? 

A NAICS code designation made by a 
procuring activity contracting officer 
may be appealed to OHA. The proce-
dures governing OHA appeals are set 
forth in part 134 of this chapter. The 
OHA appeal is an administrative rem-
edy that must be exhausted before judi-
cial review of a NAICS code designa-
tion may be sought in a court. 

[67 FR 47245, July 18, 2002] 

§ 121.1103 What are the procedures for 
appealing a NAICS code or size 
standard designation? 

(a)(1) Any interested party adversely 
affected by a NAICS code designation 
may appeal the designation to OHA. An 
interested party would include a busi-
ness concern seeking to change the 
NAICS code designation in order to be 
considered a small business for the 
challenged procurement, regardless of 
whether the procurement is reserved 
for small businesses or unrestricted. 
The only exception is that, for a sole 
source contract reserved under SBA’s 
8(a) Business Development program 
(see part 124 of this chapter), only 
SBA’s Associate Administrator for 
Business Development may appeal the 
NAICS code designation. 

(2) A NAICS code appeal may include 
an appeal involving the applicable size 
standard, such as where more than one 
size standard corresponds to the se-
lected NAICS code, or a question relat-
ing to the size standard in effect at the 
time the solicitation was issued or 
amended. 

(b) The contracting officer’s deter-
mination of the applicable NAICS code 
is final unless appealed as follows: 

(1) An appeal from a contracting offi-
cer’s NAICS code or size standard des-
ignation must be served and filed with-
in 10 calendar days after the issuance 
of the solicitation or amendment af-
fecting the NAICS code or size stand-
ard. However, SBA may file a NAICS 
code appeal at any time before offers 
are due. OHA will summarily dismiss 
an untimely NAICS code appeal. 

(2)(i) The appeal petition must be in 
writing and must be sent to the Office 
of Hearings & Appeals, U.S. Small 
Business Administration, 409 3rd 
Street, SW., Suite 5900, Washington, 
DC 20416. 

(ii) There is no required format for a 
NAICS code appeal, but an appeal must 
include the following information: the 
solicitation or contract number; the 
name, address, and telephone number 
of the contracting officer; a full and 
specific statement as to why the 
NAICS code designation is erroneous, 
and argument in support thereof; and 
the name, address and telephone num-
ber of the appellant or its attorney. 

(3) The appellant must serve the ap-
peal petition upon the contracting offi-
cer who assigned the NAICS code to 
the acquisition and SBA’s Office of 
General Counsel, Associate General 
Counsel for Procurement Law, 409 3rd 
Street, SW., Washington, DC 20416. 

(c) Procedure after a NAICS code ap-
peal is filed and served. (1) Upon receipt 
of the service copy of a NAICS code ap-
peal, the contracting officer shall: 

(i) Stay the date for the closing of re-
ceipt of offers; 

(ii) Advise the public, by amendment 
to the solicitation or other method, of 
the existence of the NAICS code appeal 
and the procedures and deadline for in-
terested parties to file and serve argu-
ments concerning the appeal; 

(iii) Send a copy of (or an electronic 
link to) the entire solicitation, includ-
ing amendments, to OHA; 

(iv) File and serve any response to 
the appeal prior to the close of the 
record; and 

(v) Inform OHA of any amendments, 
actions or developments concerning 
the procurement in question. 
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(2) Upon receipt of a NAICS code ap-
peal, OHA shall: 

(i) Notify the appellant, the con-
tracting officer, the SBA and any other 
known party of the date OHA received 
the appeal and the date the record will 
close; and 

(ii) Conduct the appeal in accordance 
with part 134 of this chapter. 

(3) Any interested party may file and 
serve its response to the NAICS code 
appeal. 

[69 FR 29207, May 21, 2004; 74 FR 45753, Sept. 
4, 2009, as amended at 76 FR 5683, Feb. 2, 2011; 
78 FR 61132, Oct. 2, 2013; 85 FR 66183, Oct. 16, 
2020] 

Subpart B—Other Applicable 
Provisions 

WAIVERS OF THE NONMANUFACTURER 
RULE FOR CLASSES OF PRODUCTS AND 
INDIVIDUAL CONTRACTS 

§ 121.1201 What is the Nonmanufac-
turer Rule? 

The Nonmanufacturer Rule is set 
forth in § 121.406(b). 

§ 121.1202 When will a waiver of the 
Nonmanufacturer Rule be granted 
for a class of products? 

(a) A waiver for a class of products 
(class waiver) will be granted when 
there are no small business manufac-
turers or processors available to par-
ticipate in the Federal market for that 
class of products. 

(b) Federal market means acquisitions 
by the Federal Government from 
offerors located in the United States, 
or such smaller area as SBA designates 
if it concludes that the class of prod-
ucts is not supplied on a national basis. 

(1) When considering the appropriate 
market area for a product, SBA pre-
sumes that the entire United States is 
the relevant Federal market, unless it 
is clearly demonstrated that a class of 
products cannot be procured on a na-
tional basis. This presumption may be 
particularly difficult to overcome in 
the case of manufactured products, 
since such items typically have a mar-
ket area encompassing the entire 
United States. 

(2) When considering geographic seg-
mentation of a Federal market, SBA 
will not necessarily use market defini-

tions dependent on airline radius, po-
litical, or SBA regional boundaries. 
Market areas typically follow estab-
lished transportation routes rather 
than jurisdictional borders. SBA exam-
ines the following factors, among oth-
ers, in cases where geographic seg-
mentation for a class of products is 
urged: 

(i) Whether perishability affects the 
area in which the product can prac-
tically be sold; 

(ii) Whether transportation costs are 
high as a proportion of the total value 
of the product so as to limit the eco-
nomic distribution of the product; 

(iii) Whether there are legal barriers 
to transportation of the item; 

(iv) Whether a fixed, well-delineated 
boundary exists for the purported mar-
ket area and whether this boundary 
has been stable over time; and 

(v) Whether a small business, not 
currently selling in the defined market 
area, could potentially enter the mar-
ket from another area and supply the 
market at a reasonable price. 

(c) Available to participate in the con-
text of the Federal market means that 
contractors exist that have been 
awarded or have performed a contract 
to supply a specific class of products to 
the Federal Government within 24 
months from the date of the request for 
waiver, either directly or through a 
dealer, or who have submitted an offer 
on a solicitation for that class of prod-
ucts within that time frame. 

(d) Class of products is an individual 
subdivision within an NAICS Industry 
Number as established by the Office of 
Management and Budget in the NAICS 
Manual. 

[61 FR 3286, Jan. 31, 1996, as amended at 65 
FR 30863, May 15, 2000] 

§ 121.1203 When will a waiver of the 
Nonmanufacturer Rule be granted 
for an individual contract? 

(a) Where appropriate, SBA will gen-
erally grant waivers for an individual 
contract or order prior to the issuance 
of a solicitation, or, where a solicita-
tion has been issued, when the con-
tracting officer provides all potential 
offerors additional time to respond. 

(b) SBA may grant a waiver after 
contract award, where the contracting 
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