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Small Business Administration § 121.903 

(c) In the absence of credible infor-
mation indicating otherwise, the Pat-
ent and Trademark Office may accept 
the verification by the concern as a 
small business as true. 

(d) Questions concerning the size 
verification are resolved initially by 
the Patent and Trademark Office. If 
not verified as small, the applicant 
may request a formal SBA size deter-
mination. 

SIZE ELIGIBILITY REQUIREMENTS FOR 
COMPLIANCE WITH PROGRAMS OF 
OTHER AGENCIES 

§ 121.901 Can other Government agen-
cies obtain SBA size determina-
tions? 

Upon request by another Government 
agency, SBA will provide a size deter-
mination, under SBA rules, standards 
and procedures, for its use in deter-
mining compliance with small business 
requirements of its statutes, regula-
tions or programs. 

§ 121.902 What size standards are ap-
plicable to programs of other agen-
cies? 

SBA size standards. The size standards 
for compliance with programs of other 
agencies are those for SBA programs 
which are most comparable to the pro-
grams of such other agencies, unless 
the agency and SBA agree otherwise. 

[67 FR 13716, Mar. 26, 2002] 

§ 121.903 How may an agency use size 
standards for its programs that are 
different than those established by 
SBA? 

(a) Federal agencies or departments 
promulgating regulations relating to 
small businesses usually use SBA size 
criteria. In limited circumstances, if 
they decide the SBA size standard is 
not suitable for their programs, then 
agency heads may establish a more ap-
propriate small business definition for 
the exclusive use in such programs, but 
only when: 

(1) The size standard will determine: 
(i) The size of a manufacturing con-

cern by its average number of employ-
ees based on the preceding 24 calendar 
months, determined according to 
§ 121.106; 

(ii) The size of a services concern by 
its average annual receipts over a pe-
riod of at least 5 years, determined ac-
cording to § 121.104; 

(iii) The size of other concerns on 
data over a period of at least 5 years, 
determined according to § 121.104; or, 

(iv) Other factors approved by SBA; 
(2) The agency has consulted in writ-

ing with SBA’s Division Chief, office of 
Size Standards at least fourteen (14) 
calendar days before publishing the 
proposed rule which is part of the rule-
making process. The written consulta-
tion will include: 

(i) What size standard the agency 
contemplates using; 

(ii) To what agency program it will 
apply; 

(iii) How the agency arrived at this 
particular size standard for this pro-
gram; and, 

(iv) Why SBA’s existing size stand-
ards do not satisfy the program re-
quirements; 

(3) The agency proposes the size 
standard for public comment pursuant 
to the Administrative Procedure Act, 5 
U.S.C. 553; 

(4) The agency provides a copy of the 
proposed rule, when it publishes it for 
public comment as part of the rule-
making process, to SBA’s Division 
Chief, Office of Size Standards; and 

(5) SBA’s Administrator approves the 
size standard before the agency adopts 
a final rule or otherwise prescribes the 
size standard for its use. The agency’s 
request for the SBA Administrator’s 
approval must include: 

(i) Copies of all comments on the pro-
posed size standard received in re-
sponse to the proposed rule; 

(ii) A separate written justification 
for the intended size standard; 

(iii) A copy of the intended final rule 
if available at that time, or a copy of 
the intended final rule and preamble 
prior to its publication; and 

(iv) Other information SBA may re-
quest in connection with the request. 

(b) When approving any size standard 
established pursuant to this section, 
SBA’s Administrator will ensure that 
the size standard varies from industry 
to industry to the extent necessary to 
reflect the differing characteristics of 
the various industries, and consider 
other relevant factors. 
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