§124.1019

§124.1019 Who decides disadvantaged
status protests?

In response to a protest challenging
the disadvantaged status of a concern,
the SBA’s AA/SDBCE will determine
whether the concern is disadvantaged.

§124.1020 What procedures apply to
disadvantaged status protests?

(a) General. The protest procedures
described in this section are separate
and distinct from those governing size
protests and appeals. All protests relat-
ing to whether a concern is a “‘small”’
business for purposes of any Federal
program, including SDB set-asides and
SDB evaluation adjustments, must be
filed and processed pursuant to part 121
of this title.

(b) Filing. (1) All protests challenging
the disadvantaged status of a concern
with respect to a particular Federal
procurement requirement must be sub-
mitted in writing to the procuring ac-
tivity contracting officer, except in
cases where the contracting officer or
SBA initiates a protest.

(2) Any contracting officer who initi-
ates a protest must submit the protest
in writing to SBA in accord with para-
graph (c) of this section.

(3) In cases where SBA initiates a
protest, the protest must be submitted
in writing to the AA/SDBCE and notifi-
cation provided in accord with
§124.1022(a).

(c) Timeliness of protest. (1) SDB eval-
uation adjustment and set-aside protests.
(i) General. In order for a protest to be
timely, it must be received by the con-
tracting officer prior to the close of
business on the fifth day, exclusive of
Saturdays, Sundays and legal holidays,
after the bid opening date for sealed
bids, or after the receipt from the con-
tracting officer of notification of the
identity of the prospective awardee in
negotiated acquisitions.

(ii) Oral protests. An oral protest re-
lating to an SDB set-aside or SDB eval-
uation adjustment made to the con-
tracting officer within the allotted 5-
day period will be considered a timely
protest only if the contracting officer
receives a confirming letter post-
marked, FAXed, or delivered no later
than one calendar day after the date of
such oral protest.
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(iii) Protests of contracting officers or
SBA. The time limitations in para-
graph (c)(1)(i) of this section do not
apply to contracting officers or SBA,
and they may file protests before or
after awards, except to the extent set
forth in paragraph (c)(3) of this section.

(iv) Untimely protests. A protest re-
ceived after the time limits set forth in
this paragraph (c)(1) will be dismissed
by SBA.

(2) Section 8(d) protests. In connection
with an 8(d) subcontract, the contract-
ing officer or SBA must submit a pro-
test to the AA/SDBCE prior to the
completion of performance by the in-
tended 8(d) subcontractor.

(3) Premature protests. A protest in
connection with any procurement
which is submitted by any person, in-
cluding the contracting officer, before
bid opening or notification of intended
award, whichever applies, will be con-
sidered premature, and will be returned
to the protestor without action. A con-
tracting officer that receives a pre-
mature protest must return it to the
protestor without submitting it to the
SBA.

(d) Referral to SBA. (1) Any contract-
ing officer who receives a protest that
is not premature must promptly for-
ward it to the SBA’s AA/SDBCE, 409
3rd Street, SW, Washington, DC 20416.

(2) A contracting officer’s referral of
a protest to SBA must contain the fol-
lowing:

(i) The written protest and any ac-
companying materials;

(i) The date on which the protest
was received by the contracting officer;

(iii) A copy of the protested concern’s
selfrepresentation as an SDB, and the
date of such self-representation; and

(iv) The date of bid opening or the
date on which notification of the ap-
parent successful offeror was sent to
all unsuccessful offerors, as applicable.

§124.1021 What format, degree of spec-
ificity, and basis does SBA require
to consider an SDB protest?

(a) Format. An SDB protest need not
be in any specific format in order for
SBA to consider it.

(b) Specificity. A protest must be suf-
ficiently specific to provide reasonable
notice as to all grounds upon which the
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protested concern’s disadvantaged sta-
tus is challenged.

(1) SBA will dismiss a protest that
merely asserts that the protested con-
cern is not disadvantaged, without set-
ting forth specific facts or allegations.

(2) The contracting officer must for-
ward to SBA any non-premature pro-
test received, notwithstanding whether
he or she believes it is sufficiently spe-
cific or timely.

(c) Basis. SBA will consider a protest
challenging whether the apparent suc-
cessful offeror is owned and controlled
by one or more socially and economi-
cally disadvantaged individuals, in-
cluding whether one or more of the in-
dividuals claiming disadvantaged sta-
tus is in fact socially or economically
disadvantaged, only if the protest pre-
sents credible evidence that the firm’s
circumstances have materially
changed since SBA certified it as an
SDB, or that the firm’s SDB applica-
tion contained false or misleading in-
formation.

§124.1022 What will SBA do when it
receives an SDB protest?

(a) Upon receipt of a protest chal-
lenging the disadvantaged status of a
concern, the AA/SDBCE, or designee,
will immediately notify the protestor
and the contracting officer of the date
the protest was received and whether it
will be processed or dismissed for lack
of timeliness or specificity.

(b) In cases where the protest is time-
ly and sufficiently specific, the AA/
SDBCE, or designee, will also imme-
diately advise the protested concern of
the protest and forward a copy of it to
the protested concern.

(1) The AA/SDBCE, or designee, is au-
thorized to ask the protested concern
to provide any or all of the following
information and documentation, com-
pleted so as to show the circumstances
existing on the date of self-representa-
tion: SBA Form 1010A, ‘‘Statement of
Personal Eligibility’’ for each individ-
ual claiming disadvantaged status;
SBA Form 1010B, ‘‘Statement of Busi-
ness Eligibility;”” SBA Form 413, “‘Per-
sonal Financial Statement,” for each
individual claiming disadvantaged sta-
tus; information as to whether the pro-
tested concern, or any of its owners, of-
ficers or directors, have applied for ad-

§124.1022

mission to or participated in the SBA’s
8(a) BD program and if so, the name of
the company which applied or partici-
pated and the date of the application or
entry into the program; business tax
returns for the last two completed fis-
cal years prior to the date of self-rep-
resentation; personal tax returns for
the last two years prior to the date of
self-representation for all individuals
claiming disadvantaged status, all offi-
cers, all directors and for any individ-
ual owning at least 10% of the business
entity; annual business financial state-
ments for the last two completed fiscal
years prior to the date of self-represen-
tation; a current monthly or quarterly
business financial statement no older
than 90 days; articles of incorporation;
corporate by-laws; partnership agree-
ments; limited liability company arti-
cles of organization; and any other rel-
evant information as to whether the
protested concern is disadvantaged.

(2) SBA’s disadvantaged status deter-
mination need not be limited to consid-
eration only of the issues raised in the
protest. SBA may consider other appli-
cable criteria.

(3) Unless the protest presents spe-
cific credible information which calls
into question the veracity of applica-
tion or other documents previously
submitted to SBA by a current Partici-
pant in SBA’s 8(a) BD program, SBA
will allow the Participant to submit, in
lieu of the information specified in
paragraph (b)(1) of this section, a sworn
affidavit or declaration that cir-
cumstances concerning the ownership
and control of the business and the dis-
advantaged status of its principals
have not changed since its application
or entry into the program or its most
recent annual review, and a copy of its
most recently completed annual re-
view.

(i) If the ownership or control of the
business or the disadvantaged status of
any principals have changed, the pro-
tested concern must comply with para-
graph (b)(1) of this section.

(ii) An affidavit or declaration may
be allowed only if SBA admitted the
protested concern to the 8(a) BD pro-
gram, or conducted an annual review of
the protested concern, during the
12month period preceding the date on
which SBA receives the protest, and if
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