Small Business Administration

(A) The Government has not pre-
viously procured and is unlikely to pro-
cure the types of products or services
offered by the concern; or

(B) The purchase of such products or
services by the Federal Government
will not be in quantities sufficient to
support the developmental needs of the
applicant and other program partici-
pants providing the same or similar
items or services.

(if) Except for the tribe itself, the
concern’s officers, directors, and all
shareholders owning an interest of 20%
or more must demonstrate good char-
acter. See §124.108(a).

§124.110 Do Native Hawaiian Organi-
zations have any special rules for
applying to the 8(a) BD program?

(a) Concerns owned by economically
disadvantaged Native Hawaiian Organi-
zations, as defined in §124.3, are eligible
for participation in the 8(a) program
and other federal programs requiring
SBA to determine social and economic
disadvantage as a condition of eligi-
bility. Such concerns must meet all
eligibility criteria set forth in §§124.101
through 124.108 and §124.112 to the ex-
tent that they are not inconsistent
with this section.

(b) A concern owned by a Native Ha-
waiian Organization must qualify as a
small business concern as defined in
part 121 of this title. The size standard
corresponding to the primary industry
classification of the applicant concern
applies for determining size. SBA will
determine the concern’s size independ-
ently, without regard to its affiliation
with the Native Hawaiian Organization
or any other business enterprise owned
by the Native Hawaiian Organization,
unless the Administrator determines
that one or more such concerns owned
by the Native Hawaiian Organization
have obtained, or are likely to obtain,
a substantial unfair competitive ad-
vantage within an industry category.

(c) A Native Hawaiian Organization
cannot own 51% or more of another
firm which, either at the time of appli-
cation or within the previous two
years, has been operating in the 8(a)
program under the same primary SIC
code as the applicant. A Native Hawai-
ian Organization may, however, own a
Participant or an applicant that con-

§124.111

ducts or will conduct secondary busi-
ness in the 8(a) BD program under the
same SIC code that a current Partici-
pant owned by the Native Hawaiian Or-
ganization operates in the 8(a) BD pro-
gram as its primary SIC code.

(d) SBA does not deem an individual
involved in the management or daily
business operations of a Participant
owned by a Native Hawaiian Organiza-
tion to have used his or her individual
eligibility within the meaning of
§124.108(b).

(e)(1) An applicant concern owned by
a Native Hawaiian Organization must
be in business for at least two years, as
evidenced by income tax returns for
each of the two previous tax years
showing operating revenues in the pri-
mary industry in which the applicant
is seeking 8(a) BD certification, or
demonstrate potential for success as
set forth in paragraph (e)(2) of this sec-
tion.

(2) In determining whether a concern
owned by a Native Hawaiian Organiza-
tion has the potential for success, SBA
will look at a number of factors includ-
ing, but not limited to:

(i) The technical and managerial ex-
perience and competence of the indi-
vidual(s) who will manage and control
the daily operation of the concern.

(i) The financial capacity of the con-
cern; and

(iii) The concern’s record of perform-
ance on any previous Federal or pri-
vate sector contracts in the primary
industry in which the concern is seek-
ing 8(a) certification.

§124.111 Do Community Development
Corporations (CDCs) have any spe-
cial rules for applying to the 8(a)
BD program?

(a) Concerns owned at least 51 per-
cent by CDCs (or a wholly owned busi-
ness entity of a CDC) are eligible for
participation in the 8(a) BD program
and other federal programs requiring
SBA to determine social and economic
disadvantage as a condition of eligi-
bility. These concerns must meet all
eligibility criteria set forth in §124.101
through §124.108 and §124.112 to the ex-
tent that they are not inconsistent
with this section.

(b) A concern that is at least 51 per-
cent owned by a CDC (or a wholly
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§124.112

owned business entity of a CDC) is con-
sidered to be controlled by such CDC
and eligible for participation in the
8(a) BD program, provided it meets all
eligibility criteria set forth or referred
to in this section and its management
and daily business operations are con-
ducted by one or more individuals de-
termined to have managerial experi-
ence of an extent and complexity need-
ed to run the concern.

(c) A concern that is at least 51 per-
cent owned by a CDC (or a wholly
owned business entity of a CDC) must
qualify as a small business concern as
defined in part 121 of this title. The size
standard corresponding to the primary
industry classification of the applicant
concern applies for determining size.
SBA will determine the concern’s size
independently, without regard to its af-
filiation with the CDC or any other
business enterprise owned by the CDC,
unless the Administrator determines
that one or more such concerns owned
by the CDC have obtained, or are likely
to obtain, a substantial unfair competi-
tive advantage within an industry cat-
egory.

(d) A CDC cannot own 51% or more of
another firm which, either at the time
of application or within the previous
two years, has been operating in the
8(a) program under the same primary
SIC code as the applicant. A CDC may,
however, own a Participant or an appli-
cant that conducts or will conduct sec-
ondary business in the 8(a) BD program
under the same SIC code that a current
Participant owned by the CDC operates
in the 8(a) BD program as its primary
SIC code.

(e) SBA does not deem an individual
involved in the management or daily
business operations of a CDC-owned
concern to have used his or her individ-
ual eligibility within the meaning of
§124.108(b).

(f)(1) A CDC-owned applicant concern
must be in business for at least two
years, as evidenced by income tax re-
turns for each of the two previous tax
years showing operating revenues in
the primary industry in which the ap-
plicant is seeking 8(a) BD certification,
or demonstrate potential for success as
set forth in paragraph (e)(2) of this sec-
tion.
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(2) In determining whether a CDC-
owned concern has the potential for
success, SBA will look at a number of
factors including, but not limited to:

(i) The technical and managerial ex-
perience and competence of the indi-
vidual(s) who will manage and control
the daily operation of the concern;

(i) The financial capacity of the con-
cern; and

(iii) The concern’s record of perform-
ance on any previous Federal or pri-
vate sector contracts in the primary
industry in which the concern is seek-
ing 8(a) certification.

(g) A CDC-owned applicant and all of
its principals must have good character
as set forth in §124.108(a).

§124.112 What criteria must a business
meet to remain eligible to partici-
pate in the 8(a) BD program?

(a) Standards. In order for a concern
(except those owned by Indian tribes,
ANCs, Native Hawaiian Organizations
or CDCs) to remain eligible for 8(a) BD
program participation, it must con-
tinue to meet all eligibility criteria
contained in §124.101 through §124.108.
For concerns owned by Indian tribes,
ANCs, Native Hawaiian Organizations
or CDCs to remain eligible, they must
meet the criteria set forth in this
§124.112 to the extent that they are not
inconsistent with §124.109, §124.110 and
§124.111, respectively. The concern
must inform SBA in writing of any
changes in circumstances which would
adversely affect its program eligibility,
especially economic disadvantage and
ownership and control. Any concern
that fails to meet the eligibility re-
quirements after being admitted to the
program will be subject to termination
or early graduation under §§124.302
through 124.304, as appropriate.

(b) Submissions supporting continued
eligibility. As part of an annual review,
each Participant must annually submit
to the servicing district office the fol-
lowing:

(1) A certification that it meets the
8(a) BD program eligibility require-
ments as set forth in §124.101 through
§124.108 and paragraph (a) of this sec-
tion;

(2) A certification that there have
been no changed circumstances which
could adversely affect the Participant’s
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