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is a clear showing of an error of fact or
law material to the decision.
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§134.501 What is the purpose of this
subpart?

The Equal Access to Justice Act, 5
U.S.C. 504, establishes procedures by
which prevailing parties in certain ad-
ministrative proceedings may apply for
reimbursement of fees and other ex-
penses. Eligible parties may receive
awards when they prevail over SBA,
unless SBA'’s position in the proceeding
was ‘“‘substantially justified”” or, as
provided in §134.405(b), special cir-
cumstances make an award unjust. The
rules of this subpart explain which
OHA proceedings are covered, who may
be eligible for an award of fees and ex-
penses, and how to apply for such an
award.

§134.502 Under what circumstances
may | apply for reimbursement?

You may apply for reimbursement
under this subpart if you meet the eli-
gibility requirements in §134.406 and
you prevail over SBA in a final deci-
sion in:

(@) The type of administrative pro-
ceeding which qualifies as an ‘“‘adver-
sary adjudication’’ under §134.403; or

(b) An ancillary or subsidiary issue in
that administrative proceeding that is
sufficiently significant and discrete to
merit treatment as a separate unit; or

(c) A matter which the agency orders
to be determined as an ‘‘adversary ad-
judication” under 5 U.S.C. 554.

§134.503 What is an adversary adju-
dication?

For purposes of this subpart, adver-
sary adjudications are administrative
proceedings before OHA which involve
SBA as a party and which are required
to be conducted by an Administrative
Law Judge (““ALJ’’). These adjudica-
tions (‘‘administrative proceedings’)
include those proceedings listed in
§134.102 (a), (i), and (j)(1), but do not in-
clude other OHA proceedings such as
those listed in §134.102(k). In order for

§134.506

an administrative proceeding to qual-
ify, SBA must have been represented
by counsel or by another representa-
tive who enters an appearance and par-
ticipates in the proceeding.

§134.504 What benefits may | claim?

You may seek reimbursement for cer-
tain reasonable fees and expenses in-
curred in prosecuting or defending a
claim in an administrative proceeding.

§134.505 Under what circumstances
are fees and expenses reimburs-
able?

(a) If you are a prevailing eligible
party, you may receive an award for
reasonable fees and expenses unless the
position of the agency in the proceed-
ing is found by the ALJ to be ‘‘substan-
tially justified’”’, or special cir-
cumstances exist which make an award
unjust. The “‘position of the agency”
includes not only the position taken by
SBA in the administrative proceeding,
but also the position which it took in
the action which led to the administra-
tive proceeding. No presumption arises
that SBA’s position was not substan-
tially justified simply because it did
not prevail in a proceeding. However,
upon your assertion that the position
of SBA was not substantially justified,
SBA will be required to establish that
its position was reasonable in fact and
law.

(b) The ALJ may reduce or deny an
award for reimbursement if you have
unreasonably protracted the adminis-
trative proceeding or if other special
circumstances would make the award
unjust.

(c) Awards for fees and expenses in-
curred before the date on which an ad-
ministrative proceeding was initiated
are allowable only if you can dem-
onstrate that they were reasonably in-
curred in preparation for the proceed-
ing.

§134.506 Who is eligible for possible
reimbursement?

(a) You are eligible for possible reim-
bursement if:

(1) You are an individual, owner of an
unincorporated business, partnership,
corporation, association, organization,
or unit of local government; and
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