§1309.7

§1309.7 Is the use of reasonable fac-
tors other than age an exception to
the rules against age discrimina-
tion?

A recipient is permitted to take an
action otherwise prohibited by §1309.5
which is based on a factor other than
age, even though that action may have
a disproportionate effect on persons of
different ages. An action may be based
on a factor other than age only if the
factor bears a direct and substantial
relationship to the normal operation of
the program or activity or to the
achievement of a statutory objective.

§1309.8 Who has the burden of prov-
ing that an action is excepted?

The burden of proving that an age
distinction or other action falls within
the exceptions outlined in §§1309.6 and
1309.7 is on the recipient of financial
assistance from TVA.

§1309.9 How does TVA provide finan-
cial assistance in conformity with
the Act?

(a) TVA contributes financial assist-
ance only under agreements which con-
tain a provision which specifically re-
quires compliance with the Act and
this part. If the financial assistance in-
volves the furnishing of real property,
the agreement shall obligate the re-
cipient, or the transferee in the case of
a subsequent transfer, for the period
during which the real property is used
for a purpose for which the financial
assistance is extended or for another
purpose involving the provision of
similar services or benefits. Where the
financial assistance involves the fur-
nishing of personal property, the agree-
ment shall obligate the recipient dur-
ing the period for which ownership or
possession of the property is retained.
In all other cases the agreement shall
obligate the recipient for the period
during which financial asssistance is
extended pursuant to the agreement.
TVA shall specify the form of the fore-
going agreement, and the extent to
which an agreement shall be applicable
to subcontractors, transferees, succes-
sors in interest, and other participants
in the program.

(b) In the case of real property, struc-
tures or improvements thereon, or in-
terests therein, acquired through a pro-
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gram of TVA financial assistance, or in
the case where TVA financial assist-
ance was provided in the form of a
transfer by TVA of real property or an
interest therein, the instrument effect-
ing or recording the transfer of title
shall contain a covenant running with
the land assuring compliance with this
part and the guidelines contained here-
in for the period during which the real
property is used for a purpose for which
the TVA financial assistance is ex-
tended or for another purpose involving
the provision of similar services or
benefits. Where no transfer of property
is involved, but property is improved
under a program of TVA financial as-
sistance, the recipient shall agree to
include such a covenant in any subse-
quent transfer of such property. Where
the property is obtained by transfer
from TVA, the covenant against dis-
crimination may also include a condi-
tion coupled with a right to be reserved
by TVA to revert title to the property
in the event of a breach of the cov-
enant where, in the discretion of TVA,
such a condition and right of reverter
is appropriate to the nature of (1) the
program under which the real property
is obtained, (2) the recipient, and (3)
the instrument effecting or recording
the transfer of title. In such event, if a
transferee of real property proposes to
mortgage or otherwise encumber the
real property as security for financing
construction of new, or improvement of
existing, facilities on such property for
the purposes for which the property
was transferred, TVA may agree, upon
request of the transferee and if nec-
essary to accomplish such financing,
and upon such conditions as it deems
appropriate, to forbear the exercise of
such right to revert title for so long as
the lien of such mortgage or other en-
cumbrance remains effective.

§1309.10 What general responsibilities
do recipients and TVA have to en-
sure compliance with the Act?

(a) A recipient has primary responsi-
bility to ensure that its programs and
activities are in compliance with the
Act and shall take steps to eliminate
violations of the Act. A recipient also
has responsibility to maintain records,
provide information, and afford TVA
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