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future tax liabilities as determined by
application of the current tax rate to
all timing difference transactions orig-
inating in the test period and prior to
the test period.

(2) The public utility must compute
the income tax component in its cost
of service by making provision for any
excess or deficiency in deferred taxes
described in subparagraphs (1)(i) or
(1)(ii) of this paragraph.

(3) The public utility must apply a
Commission-approved ratemaking
method made specifically applicable to
the public utility for determining the
cost of service provision described in
subparagraph (2) of this paragraph. If
no Commission-approved ratemaking
method has been made specifically ap-
plicable to the public utility, then the
public utility must use some rate-
making method for making such provi-
sion, and the appropriateness of this
method will be subject to case-by-case
determination.

(d) Definitions. For purposes of this
section, the term:

(1) Tax normalization means com-
puting the income tax component as if
the amounts of timing difference trans-
actions recognized in each period for
ratemaking purposes were also recog-
nized in the same amount in each such
period for income tax purposes.

(2) Timing differences means dif-
ferences between amounts of expenses
or revenues recognized for income tax
purposes and amounts of expenses or
revenues recognized for ratemaking
purposes, which differences arise in one
time period and reverse in one or more
other time periods so that the total
amounts of expenses or revenues recog-
nized for income tax purposes and for
ratemaking purposes are equal.

(3) Commission-approved ratemaking
method means a ratemaking method ap-
proved by the Commission in a final
decision including approval of a settle-
ment agreement containing a rate-
making method only if such settlement
agreement applies that method beyond
the effective term of the settlement
agreement.

(4) Income tax purposes means for the
purpose of computing income tax under
the provisions of the Internal Revenue
Code or the income tax provisions of
the laws of a State or political subdivi-

sion of a State (including franchise
taxes).

(5) Income tax component means that
part of the cost of service that covers
income tax expenses allowable by the
Commission.

(6) Ratemaking purposes means for the
purpose of fixing, modifying, approv-
ing, disapproving or rejecting rates
under the Federal Power Act or the
Natural Gas Act.

(7) Tax effect means the tax reduction
or addition associated with a specific
expense or revenue transaction.

(8) Transaction means an activity or
event that gives rise to an accounting
entry that is used in determining reve-
nues or expenses.

[46 FR 26636, May 14, 1981. Redesignated and
amended by Order 144–A, 47 FR 8342, Feb. 26,
1982; Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992]

§ 35.25 Construction work in progress.
(a) Applicability. This section applies

to any rate schedule filed under this
part by any public utility as defined in
subsection 201(e) of the Federal Power
Act.

(b) Definitions. For purposes of this
section:

(1) Constuction work in progress or
CWIP means any expenditure for public
utility plant in process of construction
that is properly included in Accounts
107 (construction work in progress) and
120.1 (nuclear fuel in process of refine-
ment, conversion, enrichment, and fab-
rication) of part 101 of this chapter, the
Uniform System of Accounts Pre-
scribed for Public Utilities and Licens-
ees Subject to the Provisions of the
Federal Power Act (Major and
Nonmajor), that would otherwise be el-
igible for allowance for funds used dur-
ing construction (AFUDC) treatment.

(2) Double whammy means a situation
which may arise when a wholesale elec-
tric rate customer embarks upon its
own or participates in a construction
program to supply itself with all or a
portion of its future power needs,
thereby reducing its future dependence
on the CWIP of the rate applicant, but
is simultaneously forced to pay to the
CWIP public utility rate applicant the
CWIP portion of the wholesale rates
that reflects existing levels of service
or a different anticipated service level.
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(3) Fuel conversion facility means any
addition to public utility plant that en-
ables a natural gas-burning plant to
convert to the use of other fuels, or
that enables an oil-burning plant to
convert to the use of other fuels, other
than natural gas. Such facilities in-
clude those that alter internal plant
workings, such as oil or coal burners,
soot blowers, bottom ash removal sys-
tems and concomitant air pollution
control facilities, and any facility
needed for receiving and storing the
fuel to which the plant is being con-
verted, which facility would not be nec-
essary if the plant continued to burn
gas or oil.

(4) Pollution control facility means an
identifiable structure or portions of a
structure that is designed to reduce the
amount of pollution produced by the
power plant, but does not include any
facility that reduces pollution by sub-
stituting a different method of genera-
tion or that generates the additional
power necessitated by the operation of
a pollution control facility.

(c) General rule. For purposes of any
initial rate schedule or any rate sched-
ule change filed under § 35.12 or § 35.13
of this part, a public utility may in-
clude in its rate base any costs of con-
struction work in progress (CWIP), in-
cluding allowance for funds used during
construction (AFUDC), as provided in
this section.

(1) Pollution control facilities—(i) Gen-
eral rule. Any CWIP for pollution con-
trol facilities allocable to electric
power sales for resale may be included
in the rate base of the public utility.

(ii) Qualification as a pollution control
facility. In determining whether a facil-
ity is a pollution control facility for
purposes of this section, the Commis-
sion will consider:

(A) Whether such facility is the type
facility described in the Internal Rev-
enue Service laws, 26 U.S.C. 169(d)(1), as
follows:

‘‘A new identifiable treatment facility
which is used * * * to abate or control water
or atmospheric pollution or contamination
by removing, altering, disposing, storing, or
preventing the creation or emission of pol-
lutants, contaminants, wastes or heat’’;

(B) Whether such facility has been
certified by a local, state, or federal
agency as being in conformity with, or

required by, a program of pollution
control;

(C) Whether such facility is the type
facility described in the schedule of
‘‘Environmental Protection Facili-
ties,’’ sections 4(A) through 4(D), page
428, FERC Form No. 1, Annual Report
of Electric Utilities, Licensees and
Others (Major and Nonmajor) (Revised
12–85); and

(D) Other evidence showing that such
facilities are for pollution control.

(2) Fuel conversion facilities. Any
CWIP for fuel conversion facilities allo-
cable to electric power sales for resale
may be included in the rate base of the
public utility.

(3) Non-pollution control of fuel conver-
sion (non-PC/FC) CWIP. No more than
50 percent of any CWIP allocable to
electric power sales for resale not oth-
erwise included in rate base under
paragraphs (c) (1) and (2) of this sec-
tion, may be included in the rate base
of the public utility.

(4) Forward looking allocation ratios.
Every test period CWIP project re-
quested for wholesale rate base treat-
ment pursuant to § 35.26(c)(1), (2), and
(3) of this part will be allocated to the
customer classes on the basis of for-
ward looking allocation ratios reflect-
ing the anticipated average annual use
the wholesale customers will make of
the system over the estimated service
life of the project. Supporting docu-
mentation, as required by §§ 35.12 and
35.13 of this part, must be in sufficient
detail to permit examination and
verification of the forward looking al-
location ratio’s recognition of each
wholesale customer’s plans, if any, for
future alternative or supplementary
power supplies. For the purpose of pre-
venting anticompetitive effects, in-
cluding CWIP-induced price squeeze
and double whammy, sufficient rec-
ognition of such plans may require the
public utility applicant to provide for
separate customer groups or provide
for a rate design incorporating selected
CWIP project credits.

(d) Effective date. If a public utility
proposes in its filed rates to include
CWIP in rate base under this section,
that portion of the rate related to
CWIP is collectable at the time the
general rates become effective pursu-
ant to Commission order, whether or
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not subject to refund, except as pro-
vided in paragraph (g) of this section.

(e) Discontinuance of AFUDC. On the
date that any proposed rate that in-
cludes CWIP in rate base becomes ef-
fective, a public utility that has in-
cluded CWIP in rate base must dis-
continue the capitalization of any
AFUDC related to those amounts of
CWIP is rate base.

(f) Accounting procedures. When a pub-
lic utility files to include CWIP in its
rate base pursuant to this section, it
must propose accounting procedures in
that rate schedule filing that:

(1) Ensure that wholesale customers
will not be charged for both capitalized
AFUDC and corresponding amounts of
CWIP proposed to be included in rate
base; and

(2) Ensure that wholesale customers
will not be charged for any cor-
responding AFUDC capitalized as a re-
sult of different accounting or rate-
making treatments accorded CWIP by
state or local regulatory authorities.

(g) Anticompetitive procedures—(1) Fil-
ing requirements. In order to facilitate
Commission review of the anticompeti-
tive effects of applications for CWIP
pursuant to § 35.26(c)(3), a public utility
applying for rates based upon inclusion
of such CWIP in rate base must include
the following information in its filing:

(i) The percentage of the proposed in-
crease in the jurisdictional rate level
attributable to non-pollution control/
fuel conversion CWIP and the percent-
age of non-pollution control/fuel con-
version CWIP supporting the proposed
rate level;

(ii) The percentage of non-pollution
control/fuel conversion CWIP per-
mitted by the state or local commis-
sion supporting the current retail rates
of the public utility against which the
relevant wholesale customers compete;
and

(iii) Individual earned rate of return
analyses of each of the competing re-
tail rates developed on a basis fully
consistent with the wholesale cost of
service for the same test period if the
requested percentage of wholesale non-
pollution control/fuel conversion CWIP
exceeds that permitted by the relevant
state or local authority to support the
currently competing retail rates.

(2) Preliminary relief. (i) If an inter-
venor in its initial pleading alleges
that a price squeeze will occur as a di-
rect result of the public utility’s re-
quest for CWIP pursuant to § 35.26(c)(3),
makes a showing that it is likely to
incur harm if such CWIP is allowed
subject to refund, and makes a showing
of how the harm to the intervenor
would be mitigated or eliminated by
the types of preliminary relief re-
quested, the Commission will consider
preliminary relief at the suspension
stage of the case pursuant to paragraph
(g)(4) of this section. In determining
whether to grant preliminary relief,
the Commission will balance the fol-
lowing public interest considerations:

(A) The harm to the intervenor if it
is not granted preliminary relief from
the requested CWIP;

(B) The harm to the public utility if,
during the interim period of prelimi-
nary relief, the public utility is re-
quired to recover its financing charges
later through AFUDC rather than im-
mediately through CWIP; and

(C) Mitigating bias against invest-
ment in new plants, ensuring accurate
price signals, and fostering rate sta-
bility.

(ii) Whether or not preliminary relief
is granted at the suspension stage will
not preclude consideration of further
interim or final remedies later in the
preceedings, if warranted.

(3) If the Commission makes a final
determinaion that a price squeeze due
solely to allowance of a lower percent-
age of non-pollution control/fuel con-
version CWIP in the public utility’s re-
tail rate base than allowed by this
Commission, the Commission will con-
sider an adjustment to non-pollution
control/fuel conversion CWIP in order
to eliminate or mitigate the price
squeeze.

(4) If an intervenor meets the re-
quirements of paragraph (g)(2) of this
section, the Commission, depending on
the type of showing made including the
likelihood, immediacy, and severity of
any anticompetitive harm, may:

(i) Suspend the entire rate increase
or all or a portion of the non-pollution
control/fuel conversion CWIP compo-
nent for up to five months;

(ii) Allow all or a portion of the non-
pollution control/fuel conversion CWIP
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only prospectively from the issuance of
the Commission’s final order on rehear-
ing on the matter; or

(iii) Take such other action as is
proper under the circumstances.

[Order 474, 52 FR 23965, June 26, 1987, as
amended by Order 474–A, 52 FR 35702, Sept.
23, 1987; Order 474–B, 54 FR 32804, Aug. 10,
1989. Redesignated by Order 545, 57 FR 53990,
Nov. 16, 1992]

§ 35.26 Recovery of stranded costs by
public utilities and transmitting
utilities.

(a) Purpose. This section establishes
the standards that a public utility or
transmitting utility must satisfy in
order to recover stranded costs.

(b) Definitions—(1) Wholesale stranded
cost means any legitimate, prudent and
verifiable cost incurred by a public
utility or a transmitting utility to pro-
vide service to:

(i) A wholesale requirements cus-
tomer that subsequently becomes, in
whole or in part, an unbundled whole-
sale transmission services customer of
such public utility or transmitting
utility; or

(ii) A retail customer that subse-
quently becomes, either directly or
through another wholesale trans-
mission purchaser, an unbundled
wholesale transmission services cus-
tomer of such public utility or trans-
mitting utility.

(2) Wholesale requirements customer
means a customer for whom a public
utility or transmitting utility provides
by contract any portion of its bundled
wholesale power requirements.

(3) Wholesale transmission services
means the transmission of electric en-
ergy sold, or to be sold, at wholesale in
interstate commerce or ordered pursu-
ant to section 211 of the Federal Power
Act (FPA).

(4) Wholesale requirements contract
means a contract under which a public
utility or transmitting utility provides
any portion of a customer’s bundled
wholesale power requirements.

(5) Retail stranded cost means any le-
gitimate, prudent and verifiable cost
incurred by a public utility to provide
service to a retail customer that subse-
quently becomes, in whole or in part,
an unbundled retail transmission serv-
ices customer of that public utility.

(6) Retail transmission services means
the transmission of electric energy
sold, or to be sold, in interstate com-
merce directly to a retail customer.

(7) New wholesale requirements contract
means any wholesale requirements con-
tract executed after July 11, 1994, or ex-
tended or renegotiated to be effective
after July 11, 1994.

(8) Existing wholesale requirements con-
tract means any wholesale requirements
contract executed on or before July 11,
1994.

(c) Recovery of wholesale stranded
costs—(1) General requirement. A public
utility or transmitting utility will be
allowed to seek recovery of wholesale
stranded costs only as follows:

(i) No public utility or transmitting
utility may seek recovery of wholesale
stranded costs if such recovery is ex-
plicitly prohibited by a contract or set-
tlement agreement, or by any power
sales or transmission rate schedule or
tariff.

(ii) No public utility or transmitting
utility may seek recovery of stranded
costs associated with a new wholesale
requirements contract if such contract
does not contain an exit fee or other
explicit stranded cost provision.

(iii) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract containing an exit
fee or other explicit stranded cost pro-
vision, and the seller under the con-
tract is a public utility, the public util-
ity may seek recovery of such costs, in
accordance with the contract, through
rates for electric energy under sections
205–206 of the FPA. The public utility
may not seek recovery of such costs
through any transmission rate for FPA
section 205 or 211 transmission services.

(iv) If wholesale stranded costs are
associated with a new wholesale re-
quirements contract, and the seller
under the contract is a transmitting
utility but not also a public utility, the
transmitting utility may not seek an
order from the Commission allowing
recovery of such costs.

(v) If wholesale stranded costs are as-
sociated with an existing wholesale re-
quirements contract, if the seller under
such contract is a public utility, and if
the contract does not contain an exit
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