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for decision for up to 7 days. At the end
of the extension, the petition, if not
granted, is denied.

(f) If the petition under paragraph (b)
of this section is denied, the presiding
officer will notify the participants of
such denial.

(g) A grant or denial of petition
under paragraphs (b) or (c) of this sec-
tion may be appealed, within 10 days
after the grant or denial, to the Com-
mission in accordance with Rule 715
(relating to interlocutory appeals). The
contested order will remain stayed
pending the Commission’s disposition
of the appeal.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 416, 50 FR 15733, Apr. 22,
1985; Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.906 Pleadings (Rule 906).
(a) By the Secretary. (1) Within 20 days

after the commencement of a pro-
ceeding, the Secretary:

(i) Will file with the Secretary for
the presiding officer a copy of the con-
tested order; and

(ii) May, in addition, elect to file a
statement setting forth the factual ele-
ments of the alleged violation, which
statement the Secretary will serve on
all participants in the proceeding.

(2) If the petitioner requests permis-
sion to raise new facts or issues pursu-
ant to Rule 907(a) (new facts and
issues), the Secretary may file, within
10 days after the filing of the peti-
tioner’s answer, a reply responding to
the petitioner’s request to raise new
facts or issues. In the reply, the Sec-
retary may also request the permission
of the presiding officer to raise new
facts or issues under the criteria set
forth in Rule 907(b) (new facts and
issues) and to conduct discovery relat-
ing to the new facts or issues he may
raise pursuant to Rule 907(b) (new facts
and issues). Failure by the Secretary to
request permission to raise new facts
or issues or to conduct discovery in
this reply constitutes a waiver of the
opportunity to do so at a later time in
the proceeding.

(3) The Secretary will file with the
Secretary of the Commission, for the
presiding officer, and serve upon other
participants in the proceedings, a brief
in support of the affirmative case,
which will set forth:

(i) The elements of the alleged viola-
tion, including references to the au-
thorities upon which the Secretary re-
lies, including but not limited to regu-
lations, rulings, interpretations and de-
cisions on appeals and exceptions
issued by the Department or its prede-
cessor agencies and precedents estab-
lished by the Commission; and

(ii) A complete statement of the fac-
tual and legal basis of the contested
order.

(4) The Secretary’s brief will be filed
according to the following time period
appropriate to the particular pro-
ceeding:

(i) If no participant (including per-
sons requesting intervention) has re-
quested permission to raise new facts
or issues or to conduct discovery pur-
suant to paragraphs (a)(2), (b)(2), (c)(7),
and (c)(8) of this section, within 20 days
after the filing of the petitioner’s an-
swer under paragraph (b)(1) of this sec-
tion;

(ii) If the presiding officer has deter-
mined, under Rule 908(d) (discovery)
that no discovery shall be permitted,
within 20 days after the presiding offi-
cer’s determination under such rule;

(iii) If discovery is permitted under
Rule 908(d) (discovery) within 20 days
after the conclusion of the time period
set for discovery under such rule;

(b) By the petitioner. (1) Within 15
days after petitioner gives written no-
tice to the Office of Hearings and Ap-
peals of the Department of Energy pur-
suant to 10 CFR 205.199C(b) that peti-
tioner wishes to appeal the remedial
order, the petitioner must file with the
Secretary of the Commission, for the
presiding officer, and serve upon the
Secretary and other participants in the
proceedings, an answer to the con-
tested order admitting or denying each
of the Secretary’s findings in the con-
tested order and setting forth affirma-
tive defenses, if any. Each answer filed
with the Secretary of the Commission
by the petitioner, in accordance with
this paragraph, must be accompanied
by the fee prescribed by § 381.303 of this
chapter.

(2) In the answer, the petitioner may:
(i) Contest any part of the record;
(ii) Request permission to raise new

facts or issues not raised in the prior
proceedings if the new facts or issues

VerDate 11<MAY>2000 09:13 May 15, 2000 Jkt 190053 PO 00000 Frm 00922 Fmt 8010 Sfmt 8010 Y:\SGML\190053T.XXX pfrm08 PsN: 190053T



923

Federal Energy Regulatory Commission § 385.906

meet the criteria set forth in Rule
907(a) (new facts and issues); and

(iii) Request permission to conduct
discovery, subject to criteria provided
in Rule 908(a) (discovery). Failure by
the petitioner to contest the record or
to request permission to raise new
facts or issues or to conduct discovery
in this answer constitutes a waiver of
the opportunity to do so at a later time
in the proceeding.

(3) Within 15 days after filing of the
Secretary’s brief under paragraph (a)(3)
of this section, the petitioner shall file
with the Secretary of the Commission,
for the presiding officer, and serve
upon other participants in the pro-
ceeding, a brief stating fully the objec-
tions to the contested order, including
references to the authorities upon
which the petitioner relies, including
but not limited to regulations, rulings,
interpretations, and decisions on ap-
peals and exceptions issued by the De-
partment or its predecessor agencies
and precedents established by the Com-
mission.

(c) By interveners. (1) A person quali-
fying under paragraph (c)(2) of this sec-
tion, may request the presiding officer
to permit intervention in the pro-
ceeding under this subpart in accord-
ance with the procedures described in
this paragraph.

(2) A motion to intervene may be
filed by any person claiming:

(i) An interest which may be directly
affected and which is not adequately
protected by existing parties and as to
which the persons requesting interven-
tion may be bound by the Commissions
action in the proceeding; or

(ii) Any other interest of such nature
that participation by the person re-
questing intervention may be in the
public interest.

(3) A motion to intervene must set
forth clearly and concisely the facts
from which the nature of the request-
er’s alleged right or interest can be de-
termined, the grounds of the proposed
intervention, and the position of the
intervener in the proceeding, so as
fully and completely to advise the par-
ticipants and the presiding officer as to
the specific issues of fact or law to be
raised or controverted, by admitting,
denying, or otherwise answering, spe-
cifically and in detail, each material

allegation of fact or law raised or con-
troverted, including references to the
authorities upon which the requester
relies, including, but not limited to,
regulations, rulings, interpretations,
and decisions on appeals and excep-
tions issued by the Department or its
predecessor agencies and precedents es-
tablished by the Commission.

(4) Motions to intervene may be filed
with the Secretary of the Commission,
for the presiding officer, within 20 days
after the commencement of the pro-
ceeding under Rule 904 (commencement
of proceedings) unless, in extraordinary
circumstances and for good cause
shown, the presiding officer authorizes
a late filing. A person requesting inter-
vention must serve the motion to in-
tervene on the participants in the pro-
ceeding at the same time the request is
filed with the Secretary of the Com-
mission.

(5) A participant in the proceedings
may file an answer to a motion to in-
tervene. Failure to object constitutes a
waiver of any objection to the granting
of such request. If made, answers must
be filed within 15 days after the filing
of the request to intervene.

(6) After expiration of the time for
filing answers to requests to intervene
or default thereof, as provided in para-
graph (c)(5) of this section, the pre-
siding officer will grant or deny such
request, in whole or in part, or may, if
found to be appropriate, authorize lim-
ited participation. The presiding offi-
cer will serve the determination on a
motion to intervene upon the partici-
pants in the proceeding and upon the
person requesting intervention. A per-
son wholly or partially denied inter-
vention may take an interlocutory ap-
peal of the order denying intervention,
under Rule 715 (interlocutory appeals
to the Commission from rulings of pre-
siding officers), and will be considered
a ‘‘participant’’ (as that term is defined
in Rule 102(b) (definitions)) for the lim-
ited purpose of permitting that person
to file an interlocutory appeal under
Rule 715 (interlocutory appeals to the
Commission from rulings of presiding
officers) contesting denial, in whole or
in part, of that person’s motion to in-
tervene.
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(7) A person filing a motion to inter-
vene, may request therein the permis-
sion of the presiding officer to raise
new facts or issues not raised in the
prior proceedings on the contested
order, if the new facts or issues meet
the criteria set forth in Rule 903(c) (re-
quest for nondisclosure of informa-
tion). Failure by the person requesting
permission to intervene to request per-
mission to raise new facts or issues in
the motion to intervene constitutes a
waiver of the opportunity to do so at a
later time in the proceeding.

(8) A person filing a motion to inter-
vene may request the permission of the
presiding officer to conduct discovery,
subject to the conditions set forth in
Rule 908(c) (discovery). Failure by the
person requesting permission to inter-
vene to request permission to conduct
discovery in the motion to intervene
constitutes a waiver of the opportunity
to do so at a later time in the pro-
ceeding.

(d) Attachments of pleadings. (1) Each
party will file, as an appendix to each
pleading which cites documents in the
record developed in the prior pro-
ceedings on the remedial order, one
copy of each such document in its en-
tirety and, if any such document con-
tains information exempt from public
disclosure pursuant to Rule 903, a sec-
ond copy of such document with such
information deleted. The top of the
first page of each such document will
contain the word ‘‘PUBLIC’’ or ‘‘NON-
PUBLIC,’’ to indicate whether it con-
tains such exempt information.

(2) One copy of each version shall be
served on counsel for the petitioner
and/or the Secretary, and one copy of
the PUBLIC version shall be served on
counsel for each other participant sep-
arately represented unless the condi-
tions of Rule 903 are met, in which sit-
uation such counsel shall be served
with copies of both versions.

(3) In compiling their appendices, the
parties will include only documents
specifically cited and relied upon in
their pleadings. They will have regard
for the fact that the Secretary’s entire
administrative record is always avail-
able to the Commission and will not in-

clude irrelevant or duplicative docu-
ments in the appendices.

[Order 225, 47 FR 19022, May 3, 1982, as
amended by Order 395, 49 FR 35357, Sept. 7,
1984; Order 416, 50 FR 15733, Apr. 22, 1985;
Order 416–A, 50 FR 36054, Sept. 5, 1985]

§ 385.907 New facts and issues (Rule
907).

(a) Raised by the petitioner. In the an-
swer, as provided in Rule 906(b)(2)(ii)
(new facts and issues) the petitioner
may request permission of the pre-
siding officer to raise new facts or
issues not raised in prior proceedings
on the contested order that:

(1)(i) Are facts or issues that were
not known and could not, with the ex-
ercise of due care, have been known to
the petitioner at the time they would
otherwise have been raised during the
prior proceedings;

(ii) Are facts or issues that the peti-
tioner was unable to raise at the time
they could have been raised during the
prior proceedings because of unduly re-
strictive time limits imposed by the
Secretary; or

(iii) Are facts or issues that the peti-
tioner was not permitted to raise in
the prior proceedings due to erroneous
adverse procedural rulings; and

(2) Are necessary for a full and true
disclosure of the facts.

(b) Raised by the Secretary. In the
reply under Rule 906(a)(2) (pleadings),
the Secretary may request permission
of the presiding officer to raise new
facts or issues not raised in prior pro-
ceedings on the contested order that:

(1) Are necessary to support the Sec-
retary’s case as a result of new facts or
issues raised by the petitioner under
Rule 906(b)(2)(ii) (pleadings) and this
section; and

(2) Are necessary for a full and true
disclosure of the facts.

(c) Raised by interveners. In the mo-
tion to intervene under Rule 906(c)(3)
(pleadings) and this section, an inter-
vener may request permission of the
presiding officer to raise new facts or
issues not raised in prior proceedings
on the contested order that:

(1) If the intervener did not partici-
pate in the prior proceeding, meet the
criteria of paragraphs (a)(1) and (a)(2)
of this section; or
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