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§162.72 Penalties and forfeitures
under sections 466 and 584(a)(1),
Tariff Act of 1930, as amended.

(a) Foreign repairs and equipment pur-
chases; election to proceed. If the Fines,
Penalties, and Forfeitures Officer has
reasonable cause to believe that a vio-
lation of section 466, Tariff Act of 1930,
as amended (19 U.S.C. 1466), has oc-
curred, he may elect to proceed against
the vessel or aircraft, or against the vi-
olator for forfeiture of a monetary
amount up to the domestic value of the
vessel or aircraft.

(b) Lack of manifest or discrepancy in
manifest. The penalties for violation of
section 584(a)(1), Tariff Act of 1930, as
amended (19 U.S.C. 1584(a)(1)), are as
follows:

(1) A penalty of $500 against the mas-
ter of a vessel, the commander of an
aircraft, or the person in charge of a
vehicle bound to the United States who
does not produce the manifest on de-
mand.

(2) A penalty of $500 against the mas-
ter of a vessel, the commander of an
aircraft, the person in charge of a vehi-
cle, or the owner of the vessel, aircraft,
or vehicle, or any person directly or in-
directly responsible for the discrep-
ancy, if any merchandise described in
the manifest is not found on board (a
“‘shortage”).

(3)(i) A penalty equal to the lesser of
$10,000 or the domestic value of mer-
chandise found on board of or after
having been unladen from a vessel or
vehicle, or

(ii) A penalty of $500 (see §122.161 of
this chapter) if merchandise (other
than narcotics or marihuana—see
§162.65 of this chapter) is found on
board of or after having been unladen
from an aircraft—if the merchandise is
not included or described in the mani-
fest or does not agree with the mani-
fest (an ‘“‘overage™).

(iii) Unmanifested merchandise be-
longing to or consigned to the master
or crew of the vessel, the commander
or crew of the aircraft, or to the owner
or person in charge of the vehicle, also
shall be subject to forfeiture.

The appropriate of these penalties may

be assessed against the master or crew

of the vessel, the commander or crew of
the aircraft, the person in charge of the
vehicle, the owner of the vessel, air-
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craft, or vehicle, or any person directly
or indirectly responsible for the dis-
crepancy.

(c) Exception. There is no violation,
and consequently no penalty incurred
under paragraph (b), in the cir-
cumstances described in §§4.12(a)(5) and
122.162 of this chapter.

[T.D. 79-160, 44 FR 31958, June 4, 1979, as
amended by T.D. 86-59, 51 FR 8490, Mar. 12,
1986; T.D. 88-12, 53 FR 9315, Mar. 22, 1988; T.D.
99-27, 64 FR 13676, Mar. 22, 1999]

§162.73 Penalties under section 592,
Tariff Act of 1930, as amended.

(a) Maximum penalty without prior dis-
closure. If the person concerned has not
made a prior disclosure as provided in
§162.74, the monetary penalty under
section 592, Tariff Act of 1930, as
amended (19 U.S.C. 1592), shall not ex-
ceed:

(1) For fraudulent violations, the do-
mestic value of the merchandise;

(2) For grossly negligent violations,

(i) The lesser of the domestic value of
the merchandise or four times the loss
of duties, or

(ii) If there is no loss of duties, 40
percent of the dutiable value of the
merchandise; and

(3) For negligent violations,

(i) The lesser of the domestic value of
the merchandise or two times the loss
of duties, or

(i) If there is no loss of duties, 20
percent of the dutiable value of the
merchandise.

(b) Maximum penalty with prior disclo-
sure. If the person concerned has made
a prior disclosure, the monetary pen-
alty shall not exceed:

(1) For fraudulent violations,

(i) One times the loss of duties, or

(i) If there is no loss of duties, 10
percent of the dutiable value of the
merchandise; and

(2) For grossly negligent and neg-
ligent violations, the interest on any
loss of duties. The interest shall be
computed from the date of liquidation
at the prevailing rate of interest ap-
plied under section 6621, Internal Rev-
enue Code of 1954, as amended (26
U.S.C. 6621).

(c) Exception; clerical error or mistake
of fact. There is no violation and, con-
sequently, no penalty incurred, if the
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falsity or omission is due solely to cler-
ical error or mistake of fact, unless the
error or mistake is part of the pattern
of negligent conduct.

§162.74 Prior disclosure.

(@) In general—(1) A prior disclosure
is made if the person concerned dis-
closes the circumstances of a violation
(as defined in paragraph (b) of this sec-
tion) of 19 U.S.C. 1592 or 19 U.S.C. 1593a,
either orally or in writing to a Cus-
toms officer before, or without knowl-
edge of, the commencement of a formal
investigation of that violation, and
makes a tender of any actual loss of
duties, taxes and fees in accordance
with paragraph (c) of this section. A
Customs officer who receives such a
tender in connection with a prior dis-
closure shall ensure that the tender is
deposited with the concerned local Cus-
toms entry officer.

(2) A person shall be accorded the full
benefits of prior disclosure treatment
if that person provides information
orally or in writing to Customs with
respect to a violation of 19 U.S.C. 1592
or 19 U.S.C. 1593a if the concerned
Fines, Penalties, and Forfeitures Offi-
cer is satisfied the information was
provided before, or without knowledge
of, the commencement of a formal in-
vestigation, and the information pro-
vided includes substantially the infor-
mation specified in paragraph (b) of
this section. In the case of an oral dis-
closure, the disclosing party shall con-
firm the oral disclosure by providing a
written record of the information con-
veyed to Customs in the oral disclosure
to the concerned Fines, Penalties, and
Forfeitures Officer within 10 days of
the date of the oral disclosure. The
concerned Fines, Penalties and For-
feiture Officer may, upon request of the
disclosing party which establishes a
showing of good cause, waive the oral
disclosure written confirmation re-
quirement. Failure to provide the writ-
ten confirmation of the oral disclosure
or obtain a waiver of the requirement
may result in denial of the oral prior
disclosure.

(b) Disclosure of the circumstances of a
violation. The term ‘‘discloses the cir-
cumstances of a violation’ means the
act of providing to Customs a state-
ment orally or in writing that:

§162.74

(1) 1dentifies the class or kind of mer-
chandise involved in the violation;

(2) Identifies the importation or
drawback claim included in the disclo-
sure by entry number, drawback claim
number, or by indicating each con-
cerned Customs port of entry and the
approximate dates of entry or dates of
drawback claims;

(3) Specifies the material false state-
ments, omissions or acts including an
explanation as to how and when they
occurred; and

(4) Sets forth, to the best of the dis-
closing party’s knowledge, the true and
accurate information or data that
should have been provided in the entry
or drawback claim documents, and
states that the disclosing party will
provide any information or data un-
known at the time of disclosure within
30 days of the initial disclosure date.
Extensions of the 30-day period may be
requested by the disclosing party from
the concerned Fines, Penalties, and
Forfeitures Officer to enable the party
to obtain the information or data.

(c) Tender of actual loss of duties, taxes
and fees. A person who discloses the
circumstances of the violation shall
tender any actual loss of duties, taxes
and fees. The disclosing party may
choose to make the tender either at
the time of the claimed prior disclo-
sure, or within 30 days after Customs
notifies the person in writing of his or
her calculation of the actual loss of du-
ties, taxes and fees. The Fines, Pen-
alties, and Forfeitures Officer may ex-
tend the 30-day period if there is good
cause to do so. The disclosing party
may request that the basis for deter-
mining Customs asserted actual loss of
duties, taxes or fees be reviewed by
Headquarters, provided that the actual
loss of duties, taxes or fees demanded
by Customs exceeds $100,000 and is de-
posited with Customs, more than 1
year remains under the statute of limi-
tations involving the shipments cov-
ered by the claimed disclosure, and the
disclosing party has complied with all
other prior disclosure regulatory provi-
sions. A grant of review is within the
discretion of Customs Headquarters in
consultation with the appropriate field
office, and such Headquarters review
shall be limited to determining issues
of correct tariff classification, correct
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