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or one identical to it, has ever been
considered, or is currently being con-
sidered, by any Customs Service office.
In addition, the statement should indi-
cate at which port or ports of entry
identical or substantially identical
merchandise has been entered.

(4) Review of requests by importers and
others. All requests submitted by im-
porters and other persons under para-
graph (b)(3) of this section, will be re-
viewed by the field office to which they
are submitted. In the event a difference
of opinion exists as to the description
of the transaction or as to the point or
points at issue, the person submitting
the request will be so advised in writ-
ing. If agreement cannot be reached,
both the statements of the person sub-
mitting the request and the field office
will be forwarded to the Headquarters
Office for consideration.

(5) Refusal by Headquarters Office to
furnish advice. The Headquarters Office
may refuse to consider the questions
presented to it in the form of a request
for internal advice whenever (i) the
Headquarters Office determines that
the period of time necessary to give
adequate consideration to the ques-
tions presented would result in a with-
holding of action with respect to the
transaction, or in any other situation,
that is inconsistent with the sound ad-
ministration of the Customs and re-
lated laws, and (ii) the questions pre-
sented can subsequently be raised by
the importer or other interested party
in the form of a protest filed in accord-
ance with the provisions of part 174 of
this chapter.

(6) Effect of advice received from the
Headquarters Office. Advice furnished
by the Headquarters Office in response
to a request therefor represents the of-
ficial position of the Customs Service
as to the application of the Customs
laws to the facts of a specific trans-
action. If the field office believes that
the advice furnished by the Head-
quarters Office should be reconsidered,
it shall promptly request such recon-
sideration. Otherwise, the advice fur-
nished by the Headquarters Office will
be applied by the field office in its dis-
position of the Customs transaction in
question.

(7) Publication. Within 120 days after
issuing an internal advice memo-
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randum, the Customs Service shall
publish the decision in the Customs
Bulletin or otherwise make it available
for public inspection. Disclosure is gov-
erned by 31 CFR part 1 and 19 CFR part
103.

(8) Judicial review of importers’ re-
quests. A refusal by the Headquarters
Office to consider the questions raised
by an importer in the form of a request
for internal advice may be appealed to
the Court of International Trade if the
importer demonstrates to the Court
that he would be irreparably harmed
unless given an opportunity to obtain
judicial review prior to the importa-
tion of the merchandise.

[T.D. 75-186, 40 FR 31929, July 30, 1975, as
amended by T.D. 78-394, 43 FR 49792, Oct. 25,
1978; T.D. 80-285, 45 FR 80106, Dec. 3, 1980;
T.D. 84-149, 49 FR 28699, July 16, 1984; T.D. 85—
90, 50 FR 21431, May 24, 1985; T.D. 89-74, 54 FR
31517, July 31, 1989]

§177.12
sions.

(a) Generally. Certain decisions made
by Customs officials at one field loca-
tion which are inconsistent with deci-
sions being made by Customs officials
at another location may be brought to
the attention of Customs Headquarters
for resolution by a petition filed by an
interested party. The types of decisions
which may be the subject of such a pe-
tition, a description of the parties who
qualify as interested parties, and the
period of time in which the petition
may be filed are set forth below.

(1) Inconsistent decisions subject to peti-
tion. The decisions which may be the
subject of a petition include:

(i) Decisions described in section
514(a) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(a)), made with
respect to the same, or substantially
similar, merchandise; and

(ii) Repeated decisions to conduct in-
tensified inspections or examinations
of merchandise at ports of entry.

(2) Interested Parties. The following
parties shall be considered interested
parties entitled to file a petition under
this section:

(i) Parties described in section
514(c)(1) of the Tariff Act of 1930, as
amended (19 U.S.C. 1514(c)(1)), as eligi-
ble to file a protest under section 514;

(ii) A port authority; and

Inconsistent customs deci-
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(iii) An “‘interested party,” as de-
scribed in section 516(a)(2) of the Tariff
Act of 1930, as amended (19 U.S.C.
1516(a)(2)).

(3) Time for filing. In the case of deci-
sions described in section 514(a) of the
Tariff Act, the petition must be filed
within the time prescribed by section
514(c)(2), for filing a protest with re-
spect to the later (or latest) of the de-
cisions which are the subject of the pe-
tition. In the case of repeated decisions
to conduct intensified inspections or
examinations of merchandise at ports
of entry, the petition must be filed
within ninety (90) days of the later (or
latest) such decision.

(b) Petition—(1) Form. The petition
shall be in the form of a letter ad-
dressed to the Office of Regulations
and Rulings, U.S. Customs Service,
Washington, DC 20229-0001. Three cop-
ies of the petition should be submitted,
if possible.

(2) Content. The petition should con-
tain a complete description of the in-
consistent decisions complained of, in-
cluding the ports of entry (or other
Customs office) where the decisions
were made, entry numbers, and the
dates (or approximate dates) such deci-
sions were made. The information set
forth in the petition must be sufficient
to demonstrate the inconsistency of
the decisions described and that the
merchandise, or circumstances in
which the allegedly inconsistent deci-
sions were made, were substantially
similar. In the case of repeated deci-
sions regarding the inspection or exam-
ination of merchandise, the decisions
must be sufficient in number to dem-
onstrate a pattern of inconsistency not
attributable to random selection. Any
information which the petitioner con-
siders to be confidential business infor-
mation should be so noted pursuant to
§177.2(b)(7) of this subpart and a sani-
tized version of his petition should be
submitted as well as the three copies
requested in paragraph (b)(1) of this
section. Petitions which do not contain
information sufficient to permit the
Customs Service to verify that the de-
cisions described have occurred will
not be considered properly filed and
will be returned to the petitioner for
additional information. Only one peti-
tion will be accepted by the Customs
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Service with respect to the decisions
alleged to be inconsistent.

(i) Tariff classification decision. In the
case of decisions involving the tariff
classification of merchandise, the peti-
tion should also include, with respect
to each of the decisions described, the
information requested in §177.2 (b)(1)
and (b)(2)(ii) of this subpart, including
a sample (see §177.2(b)(3)).

(ii) Other subjects addressable by ad-
ministrative rulings. In the case of other
decisions involving subjects which
could be addressed under the adminis-
trative rulings procedure provided for
in 8§§177.1 through 177.10 of this subpart,
the information contained in §177.2
(b)(1), (b)(2)(iii) and/or (b)(2)(iv), as ap-
plicable, should be also furnished for
each of the decisions addressed by the
petition.

(c) Publication and public comment.
Upon receipt of a properly filed peti-
tion, notice will be published in the
FEDERAL REGISTER announcing the re-
ceipt of the petition and describing the
decisions alleged to be inconsistent.
Public comment on the petition will be
permitted for a period of fifteen (15)
days after publication. Public com-
ment regarding the proper disposition
of the petition shall be limited to that
submitted in writing, either with the
petition or in response to the FEDERAL
REGISTER solicitation of public com-
ment.

(d) Determination of petition; distribu-
tion and publication. Within fifteen (15)
days after the close of the period for
public comment referred to in para-
graph (c) of this section, the Customs
Service will issue a decision to the pe-
titioner addressing the inconsistency
complained of. That decision will ei-
ther conform the inconsistent decisions
to the current views of the Customs
Service as to the proper tariff classi-
fication or other disposition of the sub-
ject of those decisions or explain why
no inconsistency exists. Copies of the
decisions to the petitioner will be
transmitted directly to all ports (or
other Customs offices) identified in the
petition and will be distributed
through the Customs Information Ex-
change or by other means to such other
ports or offices as may be necessary to
correct any inconsistency identified. A
summary of the decision will also be
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published in the FEDERAL REGISTER
and the weekly Customs Bulletin.

(e) Effective date. Unless otherwise
specified in the decision, a decision
issued in response to a petition filed
under this section will be effective im-
mediately and, where applicable, ap-
plied to all entries for which liquida-
tion is not final.

(f) Effect on other procedures. The fil-
ing of a petition under this procedure
shall not preclude the petitioner or any
other person entitled to do so from fil-
ing a protest or a domestic interested
party petition regarding the same mat-
ter under the procedures set forth in
sections 514, 515 and 516 of the Tariff
Act of 1930, as amended and parts 174
and 175 of this chapter, provided the
applicable requirements set forth
therein are complied with. However,
the decision issued in response to the
petition may serve as the basis for the
disposition of any protest so filed, or as
an information letter setting forth the
position of the Customs Service pursu-
ant to subpart A of part 175 of this
chapter. The decision issued in re-
sponse to a petition filed under this
section is not itself a decision subject
to protest under sections 514-515 of the
Tariff Act and part 174 of this chapter.

[T.D. 89-74, 54 FR 31517, July 31, 1989]

Subpart B—Government Procure-
ment; Country-of-Origin De-
terminations

AUTHORITY: R.S. 251, as amended (19 U.S.C.
66), sec. 624, 46 Stat. 759 (19 U.S.C. 1624); Pub.
L. 96-39, 93 Stat. 144.

SOURCE: T.D. 83-13, 48 FR 1189, Jan. 11, 1983,
unless otherwise noted.

§177.21 Applicability.

This subpart applies to the issuance
of country-of-origin advisory rulings
and final determinations relating to
Government procurement under Title
111, “Trade Agreements Act of 1979,”
Pub. L. 96-39, 93 Stat. 144, for the pur-
pose of granting waivers of certain
“Buy American’’ restrictions in U.S.
law or practice for products for eligible
countries. This subpart is intended to
be applied consistent with the Federal
Procurement Regulations (41 CFR part

§177.22

1-6) and the Defense Acquisition Regu-
lation (32 CFR section VI).

§177.22 Definitions.

(a) Country of origin. For the purpose
of this subpart, an article is a product
of a country or instrumentality only if
(1) it is wholly the growth, product, or
manufacture of that country or instru-
mentality, or (2) in the case of an arti-
cle which consists in whole or in part
of materials from another country or
instrumentality, it has been substan-
tially transformed into a new and dif-
ferent article of commerce with a
name, character, or use distinct from
that of the article or articles from
which it was so transformed. The term
“instrumentality’”” shall not be con-
strued to include any agency or divi-
sion of the government of a country,
but may be construed to include such
arrangements as the European Eco-
nomic Community.

(b) Advisory ruling. An advisory rul-
ing is a non-binding, non-reviewable
written statement issued by the Direc-
tor, Commercial Rulings Division,
Headquarters, U.S. Customs Service,
which does no more than call attention
to a well established interpretation or
principal of law relating to the country
of origin, without applying it to a par-
ticular set of facts. Customs will issue
an advisory ruling in response to a re-
quest for a final determination if:

(1) The request suggests that general
information, rather than a final deter-
mination, is actually being sought,

(2) The request is incomplete or oth-
erwise fails to meet the requirements
set forth in §177.25(a), or

(3) The ruling requested cannot be
issued for any other reason, and Cus-
toms believes that the general infor-
mation supplied by an advisory ruling
may be of some benefit to the party
making the request. An advisory ruling
is not a ruling issued prior to importa-
tion under 28 U.S.C. 1581(h).

(c) Final determination. A final deter-
mination is a binding judicially review-
able statement issued by the Assistant
Commissioner, Office of Regulations
and Rulings, Headquarters, U.S. Cus-
toms Service, in response to a written
request submitted under the provisions
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