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that new evidence is relevant and ma-
terial to the issues and was not known
and was not available to the respond-
ent at the time of the original hear-
ings.

(d) Effect of appeals. The taking of an
appeal will not stay the operation of
any order.

(e) Preparation of appeals.—(1) General
requirements. An appeal shall be in let-
ter form. The appeal and accompanying
material should be filed in duplicate,
unless otherwise indicated, and a copy
simultaneously mailed to the Director,
Office of Defense Trade Controls, SA-6,
Room 200, Department of State, Wash-
ington, DC 20522-0620 or delivered to
the 21st street entrance of the Depart-
ment of State, 2201 C Street, NW.,
Washington, DC addressed to Director,
Office of Defense Trade Controls, SA-6,
Room 200, Department of State, Wash-
ington, DC 20522-0602.

(2) Oral presentation. The Under Sec-
retary of State for Arms Control and
International Security Affairs may
grant the appellant an opportunity for
oral argument and will set the time
and place for oral argument and will
notify the parties, ordinarily at least
10 days before the date set.

(f) Decisions. All appeals will be con-
sidered and decided within a reasonable
time after they are filed. An appeal
may be granted or denied in whole or
in part, or dismissed at the request of
the appellant. The decision of the
Under Secretary of State for Arms
Control and International Security Af-
fairs will be final.

[58 FR 39320, July 22, 1993, as amended at 61
FR 48833, Sept. 17, 1996]

§128.14 Confidentiality of
ceedings.

pro-

Proceedings under this part are con-
fidential. The documents referred to in
§128.17 are not, however, deemed to be
confidential. Reports of the Adminis-
trative Law Judge and copies of tran-
scripts or recordings of hearings will be
available to parties and, to the extent
of their own testimony, to witnesses.
All records are available to any U.S.
Government agency showing a proper
interest therein.

[61 FR 48834, Sept. 17, 1996]

§128.15

§128.15 Orders containing
tionary periods.

proba-

(a) Revocation of probationary periods.
A debarment or interim suspension
order may set a probationary period
during which the order may be held in
abeyance for all or part of the debar-
ment or suspension period, subject to
the conditions stated therein. The Di-
rector, Office of Defense Trade Con-
trols, may apply without notice to any
person to be affected thereby, to the
Administrative Law Judge for an order
revoking probation when it appears
that the conditions of the probation
have been breached. The facts in sup-
port of the application will be pre-
sented to the Administrative Law
Judge, who will report thereon and
make a recommendation to the Assist-
ant Secretary for Political-Military Af-
fairs. The latter will make a deter-
mination whether to revoke probation
and will issue an appropriate order.

(b) Hearings—(1) Objections upon no-
tice. Any person affected by an applica-
tion upon notice to revoke probation,
within the time specified in the notice,
may file objections with the Adminis-
trative Law Judge.

(2) Objections to order without notice.
Any person adversely affected by an
order revoking probation, without no-
tice may request that the order be set
aside by filing his objections thereto
with the Administrative Law Judge.
The request will not stay the effective
date of the order or revocation.

(3) Requirements for filing objections.
Objections filed with the Administra-
tive Law Judge must be submitted in
writing and in duplicate. A copy must
be simultaneously submitted to the Of-
fice of Defense Trade Controls. Denials
and admissions, as well as any miti-
gating circumstances, which the person
affected intends to present must be set
forth in or accompany the letter of ob-
jection and must be supported by evi-
dence. A request for an oral hearing
may be made at the time of filing ob-
jections.

(4) Determination. The application and
objections thereto will be referred to
the Administrative Law Judge. An oral
hearing if requested, will be conducted
at an early convenient date, unless the
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§128.16

objections filed raise no issues of mate-
rial fact to be determined. The Admin-
istrative Law Judge will report the
facts and make a recommendation to
the Assistant Secretary for Political-
Military Affairs, who will determine
whether the application should be
granted or denied and will issue an ap-
propriate order. A copy of the order
and of the Administrative Law Judge’s
report will be furnished to any person
affected thereby.

(5) Effect of revocation on other actions.
The revocation of a probationary pe-
riod will not preclude any other action
concerning a further violation, even
where revocation is based on the fur-
ther violation.

[61 FR 48834, Sept. 17, 1996]

§128.16 Extension of time.

The Administrative Law Judge, for
good cause shown, may extend the time
within which to prepare and submit an
answer to a charging letter or to per-
form any other act required by this
part.

[61 FR 48834, Sept. 17, 1996]

§128.17 Availability of orders.

All charging letters, debarment or-
ders, orders imposing civil penalties,
probationary periods, and interim sus-
pension orders are available for public
inspection in the Public Reading Room
of the Department of State.
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§129.1 Purpose.

Section 38(b)(1)(A)(ii) of the Arms Ex-
port Control Act (22 U.S.C. 2778) pro-
vides that persons engaged in the busi-
ness of brokering activities shall reg-
ister and pay a registration fee as pre-
scribed in regulations, and that no per-
son may engage in the business of
brokering activities without a license
issued in accordance with the Act.

§129.2 Definitions.

(a) Broker means any person who acts
as an agent for others in negotiating or
arranging contracts, purchases, sales
or transfers of defense articles or de-
fense services in return for a fee, com-
mission, or other consideration.

(b) Brokering activities means acting
as a broker as defined in §129.2(a), and
includes the financing, transportation,
freight forwarding, or taking of any
other action that facilitates the manu-
facture, export, or import of a defense
article or defense service, irrespective
of its origin. For example, this in-
cludes, but is not limited to, activities
by U.S. persons who are located inside
or outside of the United States or for-
eign persons subject to U.S. jurisdic-
tion involving defense articles or de-
fense services of U.S. or foreign origin
which are located inside or outside of
the United States. But, this does not
include activities by U.S. persons that
are limited exclusively to U.S. domes-
tic sales or transfers (e.g., not for ex-
port or re-transfer in the United States
or a foreign person).

(c) The term ‘‘foreign defense article
or defense service” includes any non-
United States defense article or de-
fense service of a nature described on
the United States Munitions List re-
gardless of whether such article or
service is of United States origin or
whether such article or service con-
tains United States origin components.

§129.3 Requirement to Register.

(@) Any U.S. person, wherever lo-
cated, and any foreign person located
in the United States or otherwise sub-
ject to the jurisdiction of the United
States (notwithstanding §120.1(c)), who
engages in the business of brokering
activities (as defined in this part) with
respect to the manufacture, export, im-
port, or transfer of any defense article
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