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Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(A)(i)(I).

(6) Political offenses. The term ‘‘purely
political offense’’, as used in INA
212(a)(2)(A)(i)(I), includes offenses that
resulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

(7) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)(i)(I) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to INS for relief under that provision of
law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from INS of the ap-
proval of the alien’s application under
INA 212(h).

(b) Controlled substance violators—(1)
Date of conviction not pertinent. An alien
shall be ineligible under INA
212(a)(2)(A)(i)(II) irrespective of wheth-
er the conviction for a violation of or
for conspiracy to violate any law or
regulation relating to a controlled sub-
stance, as defined in the Controlled
Substance Act (21 U.S.C. 802), occurred
before, on, or after October 27, 1986.

(2) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(A)(i)(II) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to INS for relief under that provision of
law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from INS of the ap-
proval of the alien’s application under
INA 212(h).

§ 40.22 Multiple criminal convictions.
(a) Conviction(s) for crime(s) committed

under age 18. An alien shall not be in-
eligible to receive a visa under INA
212(a)(2)(B) by reason of any offense
committed prior to the alien’s fif-
teenth birthday. Nor shall an alien be
ineligible under INA 212(a)(2)(B) by rea-
son of any offense committed between

the alien’s fifteenth and eighteenth
birthdays unless such alien was tried
and convicted as an adult for a felony
involving violence as defined in section
1(l) and section 16 of Title 18 of the
United States Code. An alien, tried and
convicted as an adult for a violent fel-
ony offense, as so defined, committed
after having attained the age of fifteen
years, and who has also been convicted
of at least one other such offense or
any other offense committed as an
adult, shall be subject to the provisions
of INA 212(a)(2)(B) regardless of wheth-
er at that time juvenile courts existed
within the jurisdiction of the convic-
tion.

(b) Conviction in absentia. A convic-
tion in absentia shall not constitute a
conviction within the meaning of INA
212(a)(2)(B).

(c) Effect of pardon by appropriate U.S.
authorities/foreign states. An alien shall
not be considered ineligible under INA
212(a)(2)(B) by reason in part of having
been convicted of an offense for which
a full and unconditional pardon has
been granted by the President of the
United States, by the Governor of a
State of the United States, by the
former High Commissioner for Ger-
many acting pursuant to Executive
Order 10062, or by the United States
Ambassador to the Federal Republic of
Germany acting pursuant to Executive
Order 10608. A legislative pardon or a
pardon, amnesty, expungement of
penal record or any other act of clem-
ency granted by a foreign state shall
not serve to remove a ground of ineligi-
bility under INA 212(a)(2)(B).

(d) Political offense. The term ‘‘purely
political offense’’, as used in INA
212(a)(2)(B), includes offenses that re-
sulted in convictions obviously based
on fabricated charges or predicated
upon repressive measures against ra-
cial, religious, or political minorities.

(e) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(B) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to INS for relief under that provision of
law. A visa may not be issued to the
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alien until the consular officer has re-
ceived notification from INS of the ap-
proval of the alien’s application under
INA 212(h).

[56 FR 30422, July 2, 1991, as amended at 62
FR 67567, Dec. 29, 1997]

§ 40.23 Controlled substance traf-
fickers. [Reserved]

§ 40.24 Prostitution and commer-
cialized vice.

(a) Activities within 10 years preceding
visa application. An alien shall be ineli-
gible under INA 212(a)(2)(D) only if—

(1) The alien is coming to the United
States solely, principally, or inciden-
tally to engage in prostitution, or has
engaged in prostitution, or the alien di-
rectly or indirectly procures or at-
tempts to procure, or procured or at-
tempted to procure or to import pros-
titutes or persons for the purposes of
prostitution, or receives or received, in
whole or in part, the proceeds of pros-
titution; and

(2) The alien has performed one of the
activities listed in § 40.24(a)(1) within
the last ten years.

(b) Prostitution defined. The term
‘‘prostitution’’ means engaging in pro-
miscuous sexual intercourse for hire. A
finding that an alien has ‘‘engaged’’ in
prostitution must be based on elements
of continuity and regularity, indi-
cating a pattern of behavior or delib-
erate course of conduct entered into
primarily for financial gain or for
other considerations of material value
as distinguished from the commission
of casual or isolated acts.

(c) Where prostitution not illegal. An
alien who is within one or more of the
classes described in INA 212(a)(2)(D) is
ineligible to receive a visa under that
section even if the acts engaged in are
not prohibited under the laws of the
foreign country where the acts oc-
curred.

(d) Waiver of ineligibility—INA 212(h).
If an immigrant visa applicant is ineli-
gible under INA 212(a)(2)(D) but is
qualified to seek the benefits of INA
212(h), the consular officer shall inform
the alien of the procedure for applying
to INS for relief under that provision of
law. A visa may not be issued to the
alien until the consular officer has re-
ceived notification from INS of the ap-

proval of the alien’s application under
INA 212(h).

§ 40.25 Certain aliens involved in seri-
ous criminal activity who have as-
serted immunity from prosecution.
[Reserved]

§§ 40.26—40.29 [Reserved]

Subpart D—Security and Related
Grounds

§ 40.31 General. [Reserved]

§ 40.32 Terrorist activities. [Reserved]

§ 40.33 Foreign policy. [Reserved]

§ 40.34 Immigrant membership in to-
talitarian party.

(a) Definition of affiliate. The term af-
filiate, as used in INA 212(a)(3)(D),
means an oganization which is related
to, or identified with, a proscribed as-
sociation or party, including any sec-
tion, subsidiary, branch, or subdivision
thereof, in such close association as to
evidence an adherence to or a further-
ance of the purposes and objectives of
such association or party, or as to indi-
cate a working alliance to bring to fru-
ition the purposes and objectives of the
proscribed association or party. An or-
ganization which gives, loans, or prom-
ises support, money, or other thing of
value for any purpose to any proscribed
association or party is presumed to be
an affiliate of such association or party,
but nothing contained in this para-
graph shall be construed as an exclu-
sive definition of the term affiliate.

(b) Service in Armed Forces. Service,
whether voluntary or not, in the armed
forces of any country shall not be re-
garded, of itself, as constituting or es-
tablishing an alien’s membership in, or
affiliation with, any proscribed party
or organization, and shall not, of itself,
constitute a ground of ineligibility to
receive a visa.

(c) Voluntary Service in a Political Ca-
pacity. Voluntary service in a political
capacity shall constitute affiliation
with the political party or organization
in power at the time of such service.

(d) Voluntary Membership After Age 16.
If an alien continues or continued
membership in or affiliation with a
proscribed organization on or after
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