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section 405 of NAHASDA. HUD may ad-
just, reduce, or withdraw grant 
amounts, or take other action as ap-
propriate in accordance with the re-
views and audits, except that grant 
amounts already expended on afford-
able housing activities may not be re-
captured or deducted from future as-
sistance provided on behalf of an In-
dian tribe. 

(b) Before undertaking any action in 
accordance with paragraphs (a) and (c) 
of this section, HUD will notify the re-
cipient in writing of the actions it in-
tends to take and provide the recipient 
an opportunity for an informal meeting 
to resolve the deficiency. In the event 
the deficiency is not resolved, HUD 
may take any of the actions available 
under paragraphs (a) and (c) of this sec-
tion. However, the recipient may re-
quest, within 30 days of notice of the 
action, a hearing in accordance with 
§ 1000.540. The amount in question shall 
not be reallocated under the provisions 
of § 1000.536, until 15 days after the 
hearing has been held and HUD has 
rendered a final decision. 

(c) Absent circumstances beyond the 
recipient’s control, when a recipient is 
not complying significantly with a 
major activity of its IHP, HUD shall 
make appropriate adjustment, reduc-
tion, or withdrawal of some or all of 
the recipient’s subsequent year grant 
in accordance with this section. 

§ 1000.534 What constitutes substantial 
noncompliance? 

HUD will review the circumstances of 
each noncompliance with NAHASDA 
and the regulations on a case-by-case 
basis to determine if the noncompli-
ance is substantial. This review is a 
two step process. First, there must be a 
noncompliance with NAHASDA or 
these regulations. Second, the non-
compliance must be substantial. A non-
compliance is substantial if: 

(a) The noncompliance has a mate-
rial effect on the recipient meeting its 
major goals and objectives as described 
in its Indian Housing Plan; 

(b) The noncompliance represents a 
material pattern or practice of activi-
ties constituting willful noncompliance 
with a particular provision of 
NAHASDA or the regulations, even if a 

single instance of noncompliance 
would not be substantial; 

(c) The noncompliance involves the 
obligation or expenditure of a material 
amount of the NAHASDA funds budg-
eted by the recipient for a material ac-
tivity; or 

(d) The noncompliance places the 
housing program at substantial risk of 
fraud, waste or abuse. 

§ 1000.536 What happens to NAHASDA 
grant funds adjusted, reduced, 
withdrawn, or terminated under 
§ 1000.532 or § 1000.538? 

Such NAHASDA grant funds shall be 
distributed by HUD in accordance with 
the next NAHASDA formula alloca-
tion. 

§ 1000.538 What remedies are available 
for substantial noncompliance? 

(a) If HUD finds after reasonable no-
tice and opportunity for hearing that a 
recipient has failed to comply substan-
tially with any provisions of 
NAHASDA, HUD shall: 

(1) Terminate payments under 
NAHASDA to the recipient; 

(2) Reduce payments under 
NAHASDA to the recipient by an 
amount equal to the amount of such 
payments that were not expended in 
accordance with NAHASDA; 

(3) Limit the availability of pay-
ments under NAHASDA to programs, 
projects, or activities not affected by 
the failure to comply; or 

(4) In the case of noncompliance de-
scribed in § 1000.542, provide a replace-
ment TDHE for the recipient. 

(b) HUD may, upon due notice, sus-
pend payments at any time after the 
issuance of the opportunity for hearing 
pending such hearing and final deci-
sion, to the extent HUD determines 
such action necessary to preclude the 
further expenditure of funds for activi-
ties affected by such failure to comply. 

(c) If HUD determines that the fail-
ure to comply substantially with the 
provisions of NAHASDA is not a pat-
tern or practice of activities consti-
tuting willful noncompliance, and is a 
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result of the limited capability or ca-
pacity of the recipient, HUD may pro-
vide technical assistance for the recipi-
ent (directly or indirectly) that is de-
signed to increase the capability or ca-
pacity of the recipient to administer 
assistance under NAHASDA in compli-
ance with the requirements under 
NAHASDA. 

(d) In lieu of, or in addition to, any 
action described in this section, if HUD 
has reason to believe that the recipient 
has failed to comply substantially with 
any provisions of NAHASDA, HUD may 
refer the matter to the Attorney Gen-
eral of the United States, with a rec-
ommendation that appropriate civil ac-
tion be instituted. 

§ 1000.540 What hearing procedures 
will be used under NAHASDA? 

The hearing procedures in 24 CFR 
part 26 shall be used. 

§ 1000.542 When may HUD require re-
placement of a recipient? 

(a) In accordance with section 402 of 
NAHASDA, as a condition of HUD 
making a grant on behalf of an Indian 
tribe, the Indian tribe shall agree that, 
notwithstanding any other provisions 
of law, HUD may, only in the cir-
cumstances discussed below, require 
that a replacement TDHE serve as the 
recipient for the Indian tribe. 

(b) HUD may require a replacement 
TDHE for an Indian tribe only upon a 
determination by HUD on the record 
after opportunity for hearing that the 
recipient for the Indian tribe has en-
gaged in a pattern or practice of activi-
ties that constitute substantial or will-
ful noncompliance with the require-
ments of NAHASDA. 

§ 1000.544 What audits are required? 
The recipient must comply with the 

requirements of the Single Audit Act 
and OMB Circular A–133 which require 
annual audits of recipients that expend 
Federal funds equal to or in excess of 
an amount specified by the U.S. Office 
of Management and Budget, which is 
currently set at $300,000. 

§ 1000.546 Are audit costs eligible pro-
gram or administrative expenses? 

Yes, audit costs are an eligible pro-
gram or administrative expense. If the 

Indian tribe is the recipient then pro-
gram funds can be used to pay a pro-
rated share of the tribal audit or finan-
cial review cost that is attributable to 
NAHASDA funded activities. For a re-
cipient not covered by the Single Audit 
Act, but which chooses to obtain a 
periodic financial review, the cost of 
such a review would be an eligible pro-
gram expense. 

§ 1000.548 Must a copy of the recipi-
ent’s audit pursuant to the Single 
Audit Act relating to NAHASDA ac-
tivities be submitted to HUD? 

Yes. A copy of the latest recipient 
audit under the Single Audit Act relat-
ing to NAHASDA activities must be 
submitted with the Annual Perform-
ance Report. 

§ 1000.550 If the TDHE is the recipient, 
does it have to submit a copy of its 
audit to the Indian tribe? 

Yes. The Indian tribe as the grant 
beneficiary must receive a copy of the 
audit report so that it can fully carry 
out its oversight responsibilities with 
NAHASDA. 

§ 1000.552 How long must the recipient 
maintain program records? 

(a) This section applies to all finan-
cial and programmatic records, sup-
porting documents, and statistical 
records of the recipient which are re-
quired to be maintained by the statute, 
regulation, or grant agreement. 

(b) Except as otherwise provided 
herein, records must be retained for 
three years from the date the recipient 
submits to HUD the annual perform-
ance report that covers the last ex-
penditure of grant funds under a par-
ticular grant. 

(c) If any litigation, claim, negotia-
tion, audit or other action involving 
the records has been started before the 
expiration of the 3-year period, the 
records must be retained until comple-
tion of the action and resolution of all 
issues which arise from it, or until the 
end of the regular 3-year period, which-
ever is later. 
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