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Secretary pursuant to section 119 of
the Act and subpart G of this part.

[63 FR 34437, Sept. 6, 1988; 53 FR 41330, Oct. 21,
1988, as amended at 56 FR 56126, Oct. 31, 1991;
60 FR 1915, 1943, Jan. 5, 1995; 60 FR 56909, Nov.
9, 1995; 61 FR 5209, Feb. 9, 1996; 61 FR 11475,
Mar. 20, 1996; 61 FR 18674, Apr. 29, 1996]

§570.4 Allocation of funds.

(a) The determination of eligibility
of units of general local government to
receive entitlement grants, the entitle-
ment amounts, the allocation of appro-
priated funds to States for use in non-
entitlement areas, the reallocation of
funds, and the allocation of appro-
priated funds for discretionary grants
under the Secretary’s Fund shall be
governed by the policies and proce-
dures described in sections 106 and 107
of the Act.

(b) The definitions in §570.3 shall gov-
ern in applying the policies and proce-
dures described in sections 106 and 107
of the Act.

(c) In determining eligibility for enti-
tlement and in allocating funds under
section 106 of the Act for any Federal
fiscal year, HUD will recognize cor-
porate status and geographical bound-
aries and the status of metropolitan
areas and central cities effective as of
July 1 preceding such Federal Fiscal
Year, subject to the following limita-
tions:

(1) With respect to corporate status
as certified by the applicable State and
available for processing by the Census
Bureau as of such date;

(2) With respect to boundary changes
or annexations, as are used by the Cen-
sus Bureau in preparing population es-
timates for all general purpose govern-
mental units and are available for
processing by the Census Bureau as of
such date, except that any such bound-
ary changes or annexations which re-
sult in the population of a unit of gen-
eral local government reaching or ex-
ceeding 50,000 shall be recognized for
this purpose whether or not such
changes are used by the Census Bureau
in preparing such population esti-
mates; and

(3) With respect to the status of Met-
ropolitan Statistical Areas and central
cities, as officially designated by the
Office of Management and Budget as of
such date.
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(d) In determining whether a county
qualifies as an urban county, and in
computing entitlement amounts for
urban counties, the demographic val-
ues of population, poverty, housing
overcrowding, and age of housing of
any Indian tribes located within the
county shall be excluded. In allocating
amounts to States for use in non-
entitlement areas, the demographic
values of population, poverty, housing
overcrowding and age of housing of all
Indian tribes located in all nonentitled
areas shall be excluded. It is recognized
that all such data on Indian tribes are
not generally available from the
United States Bureau of the Census
and that missing portions of data will
have to be estimated. In accomplishing
any such estimates the Secretary may
use such other related information
available from reputable sources as
may seem appropriate, regardless of
the data’s point or period of time and
shall use the best judgement possible
in adjusting such data to reflect the
same point or period of time as the
overall data from which the Indian
tribes are being deducted, so that such
deduction shall not create an imbal-
ance with those overall data.

(e) Amounts remaining after closeout
of a grant which are required to be re-
turned to HUD under the provisions of
§570.509, Grant closeout procedures,
shall be considered as funds available
for reallocation unless the appropria-
tion under which the funds were pro-
vided to the Department has lapsed.

§570.5 Waivers.

HUD’s authority for the waiver of
regulations and for the suspension of
requirements to address damage in a
Presidentially declared disaster area is
described in 24 CFR part 5 and in sec-
tion 122 of the Act, respectively.

[61 FR 11476, Mar. 20, 1996]
Subpart B [Reserved]
Subpart C—Eligible Activities

SOURCE: 53 FR 34439, Sept. 6, 1988, unless
otherwise noted.
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§570.200 General policies.

(a) Determination of eligibility. An ac-
tivity may be assisted in whole or in
part with CDBG funds only if all of the
following requirements are met:

(1) Compliance with section 105 of the
Act. Each activity must meet the eligi-
bility requirements of section 105 of
the Act as further defined in this sub-
part.

(2) Compliance with national objectives.
Grant recipients under the Entitlement
and HUD-administered Small Cities
programs must certify that their pro-
jected use of funds has been developed
so as to give maximum feasible pri-
ority to activities which will carry out
one of the national objectives of ben-
efit to low and moderate income fami-
lies or aid in the prevention or elimi-
nation of slums or blight; the projected
use of funds may also include activities
which the recipient certifies are de-
signed to meet other community devel-
opment needs having a particular ur-
gency because existing conditions pose
a serious and immediate threat to the
health or welfare of the community
where other financial resources are not
available to meet such needs. Con-
sistent with the foregoing, each recipi-
ent under the Entitlement and HUD-
administered Small Cities programs
must ensure, and maintain evidence,
that each of its activities assisted with
CDBG funds meets one of the three na-
tional objectives as contained in its
certification. Criteria for determining
whether an activity addresses one or
more of these objectives are contained
at §570.208.

(3) Compliance with the primary objec-
tive. The primary objective of the Act
is described in section 101(c) of the Act.
Consistent with this objective, Entitle-
ment recipients and recipients of the
HUD-administered Small Cities pro-
gram in Hawaii must ensure that over
a period of time specified in their cer-
tification not to exceed three years,
not less than 70 percent of the aggre-
gate of CDBG fund expenditures shall
be for activities meeting the criteria
under §570.208(a) or §570.208(d)(5) or (6)
for benefitting low- and moderate-in-
come persons; Insular area recipients
must meet this requirement for each
separate grant. The requirements for
the HUD-administered Small Cities
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program in New York are in
§570.420(e)(2). Additional requirements
for the HUD-administered Small Cities
program in Hawaii are in §570.430(e). In
determining the percentage of funds
expended for such activities:

(i) Cost of administration and plan-
ning eligible under §570.205 and §570.206
will be assumed to benefit low and
moderate income persons in the same
proportion as the remainder of the
CDBG funds and, accordingly shall be
excluded from the calculation;

(ii) Funds deducted by HUD for re-
payment of urban renewal temporary
loans pursuant to §570.802(b) shall be
excluded;

(iii) Funds expended for the repay-
ment of loans guaranteed under the
provisions of subpart M shall also be
excluded;

(iv) Funds expended for the acquisi-
tion, new construction or rehabilita-
tion of property for housing that quali-
fies under §570.208(a)(3) shall be count-
ed for this purpose but shall be limited
to an amount determined by multi-
plying the total cost (including CDBG
and non-CDBG costs) of the acquisi-
tion, construction or rehabilitation by
the percent of units in such housing to
be occupied by low and moderate in-
come persons.

(v) Funds expended for any other ac-
tivities qualifying under §570.208(a)
shall be counted for this purpose in
their entirety.

(4) Compliance with environmental re-
view procedures. The environmental re-
view procedures set forth at 24 CFR
part 58 must be completed for each ac-
tivity (or project as defined in 24 CFR
part 58), as applicable.

(6) Cost principles. Costs incurred,
whether charged on a direct or an indi-
rect basis, must be in conformance
with OMB Circulars A-87, ‘“‘Cost Prin-
ciples for State, Local and Indian Trib-
al Governments’’; A-122, ‘“‘Cost Prin-
ciples for Non-profit Organizations’’; or
A-21, ““Cost Principles for Educational
Institutions,” as applicable.l All items
of cost listed in Attachment B of these
Circulars that require prior Federal

1These circulars are available from the

American Communities Center by calling
the following toll-free numbers: (800) 998-9999
or (800) 483-2209 (TDD).
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agency approval are allowable without
prior approval of HUD to the extent
they comply with the general policies
and principles stated in Attachment A
of such circulars and are otherwise eli-
gible under this subpart C, except for
the following:

(i) Depreciation methods for fixed as-
sets shall not be changed without
HUD’s specific approval or, if charged
through a cost allocation plan, the
Federal cognizant agency.

(ii) Fines and penalties (including pu-
nitive damages) are unallowable costs
to the CDBG program.

(iii) Pre-award costs are limited to
those authorized under paragraph (h) of
this section.

(b) Special policies governing facilities.
The following special policies apply to:

(1) Facilities containing both eligible
and ineligible uses. A public facility oth-
erwise eligible for assistance under the
CDBG program may be provided with
CDBG funds even if it is part of a mul-
tiple use building containing ineligible
uses, if:

(i) The facility which is otherwise el-
igible and proposed for assistance will
occupy a designated and discrete area
within the larger facility; and

(ii) The recipient can determine the
costs attributable to the facility pro-
posed for assistance as separate and
distinct from the overall costs of the
multiple-use building and/or facility.

Allowable costs are limited to those at-
tributable to the eligible portion of the
building or facility.

(2) Fees for use of facilities. Reasonable
fees may be charged for the use of the
facilities assisted with CDBG funds,
but charges such as excessive member-
ship fees, which will have the effect of
precluding low and moderate income
persons from using the facilities, are
not permitted.

(c) Special assessments under the CDBG
program. The following policies relate
to special assessments under the CDBG
program:

(1) Definition of special assessment. The
term ‘‘special assessment’” means the
recovery of the capital costs of a public
improvement, such as streets, water or
sewer lines, curbs, and gutters, through
a fee or charge levied or filed as a lien
against a parcel of real estate as a di-
rect result of benefit derived from the
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installation of a public improvement,
or a one-time charge made as a condi-
tion of access to a public improvement.
This term does not relate to taxes, or
the establishment of the value of real
estate for the purpose of levying real
estate, property, or ad valorem taxes,
and does not include periodic charges
based on the use of a public improve-
ment, such as water or sewer user
charges, even if such charges include
the recovery of all or some portion of
the capital costs of the public improve-
ment.

(2) Special assessments to recover cap-
ital costs. Where CDBG funds are used
to pay all or part of the cost of a public
improvement, special assessments may
be imposed as follows:

(1) Special assessments to recover the
CDBG funds may be made only against
properties owned and occupied by per-
sons not of low and moderate income.
Such assessments constitute program
income.

(i1) Special assessments to recover
the non-CDBG portion may be made
provided that CDBG funds are used to
pay the special assessment in behalf of
all properties owned and occupied by
low and moderate income persons; ex-
cept that CDBG funds need not be used
to pay the special assessments in be-
half of properties owned and occupied
by moderate income persons if the
grant recipient certifies that it does
not have sufficient CDBG funds to pay
the assessments in behalf of all of the
low and moderate income owner-occu-
pant persons. Funds collected through
such special assessments are not pro-
gram income.

(3) Public improvements not initially as-
sisted with CDBG funds. The payment of
special assessments with CDBG funds
constitutes CDBG assistance to the
public improvement. Therefore, CDBG
funds may be used to pay special as-
sessments provided:

(i) The installation of the public im-
provements was carried out in compli-
ance with requirements applicable to
activities assisted under this part in-
cluding environmental, citizen partici-
pation and Davis-Bacon requirements;

(ii) The installation of the public im-
provement meets a criterion for na-
tional objectives in §570.208(a)(1), (b),
or (¢); and
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(iii) The requirements of
§570.200(c)(2)(ii) are met.

(d) Consultant activities. Consulting
services are eligible for assistance
under this part for professional assist-
ance in program planning, development
of community development objectives,
and other general professional guid-
ance relating to program execution.
The use of consultants is governed by
the following:

(1) Employer-employee type of relation-
ship. No person providing consultant
services in an employer-employee type
of relationship shall receive more than
a reasonable rate of compensation for
personal services paid with CDBG
funds. In no event, however, shall such
compensation exceed the equivalent of
the daily rate paid for Level IV of the
Executive Schedule. Such services
shall be evidenced by written agree-
ments between the parties which detail
the responsibilities, standards, and
compensation.

(2) Independent contractor relationship.
Consultant services provided under an
independent contractor relationship
are governed by the procurement re-
quirements in 24 CFR 85.36, and are not
subject to the compensation limitation
of Level IV of the Executive Schedule.

(e) Recipient determinations required as
a condition of eligibility. In several in-
stances under this subpart, the eligi-
bility of an activity depends on a spe-
cial local determination. Recipients
shall maintain documentation of all
such determinations. A written deter-
mination is required for any activity
carried out under the authority of
§§570.201(f), 570.201(1)(2), 570.201(p),
570.201(q), 570.202(b)(3), 570.206(f), 570.209,
and 570.309.

(f) Means of carrying out eligible activi-
ties. (1) Activities eligible under this
subpart, other than those authorized
under §570.204(a), may be undertaken,
subject to local law:

(i) By the recipient through:

(A) Its employees, or

(B) Procurement contracts governed
by the requirements of 24 CFR 85.36; or

(ii) Through loans or grants under
agreements with subrecipients, as de-
fined at §570.500(c); or

(iii) By one or more public agencies,
including existing local public agen-
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cies, that are designated by the chief
executive officer of the recipient.

(2) Activities made eligible under
§570.204(a) may only be undertaken by
entities specified in that section.

(g) Limitation on planning and admin-
istrative costs. No more than 20 percent
of the sum of any grant, plus program
income, shall be expended for planning
and program administrative costs, as
defined in §§570.205 and 507.206, respec-
tively. Recipients of entitlement
grants under subpart D of this part
shall conform with this requirement by
limiting the amount of CDBG funds ob-
ligated for planning plus administra-
tion during each program year to an
amount no greater than 20 percent of
the sum of its entitlement grant made
for that program year (if any) plus the
program income received by the recipi-
ent and its subrecipients (if any) dur-
ing that program year.

(h) Reimbursement for pre-award costs.
The effective date of the grant agree-
ment is the program year start date or
the date that the consolidated plan is
received by HUD, whichever is later.
For a Section 108 loan guarantee, the
effective date of the grant agreement is
the date of HUD execution of the grant
agreement amendment for the par-
ticular loan guarantee commitment.

(1) Prior to the effective date of the
grant agreement, a recipient may incur
costs or may authorize a subrecipient
to incur costs, and then after the effec-
tive date of the grant agreement pay
for those costs using its CDBG funds,
provided that:

(i) The activity for which the costs
are being incurred is included, prior to
the costs being incurred, in a consoli-
dated plan action plan, an amended
consolidated plan action plan, or an ap-
plication under subpart M of this part,
except that a new entitlement grantee
preparing to receive its first allocation
of CDBG funds may incur costs nec-
essary to develop its consolidated plan
and undertake other administrative ac-
tions necessary to receive its first
grant, prior to the costs being included
in its consolidated plan;

(ii) Citizens are advised of the extent
to which these pre-award costs will af-
fect future grants;
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(iii) The costs and activities funded
are in compliance with the require-
ments of this part and with the Envi-
ronmental Review Procedures stated in
24 CFR part 58;

(iv) The activity for which payment
is being made complies with the statu-
tory and regulatory provisions in effect
at the time the costs are paid for with
CDBG funds;

(v) CDBG payment will be made dur-
ing a time no longer than the next two
program years following the effective
date of the grant agreement or amend-
ment in which the activity is first in-
cluded; and

(vi) The total amount of pre-award
costs to be paid during any program
year pursuant to this provision is no
more than the greater of 25 percent of
the amount of the grant made for that
year or $300,000.

(2) Upon the written request of the
recipient, HUD may authorize payment
of pre-award costs for activities that do
not meet the criteria at paragraph
(h)(1)(v) or (h)(1)(vi) of this section, if
HUD determines, in writing, that there
is good cause for granting an exception
upon consideration of the following
factors, as applicable:

(i) Whether granting the authority
would result in a significant contribu-
tion to the goals and purposes of the
CDBG program;

(ii) Whether failure to grant the au-
thority would result in undue hardship
to the recipient or beneficiaries of the
activity;

(iii) Whether granting the authority
would not result in a violation of a
statutory provision or any other regu-
latory provision;

(iv) Whether circumstances are clear-
1y beyond the recipient’s control; or

(v) Any other relevant consider-
ations.

(i) Urban Development Action Grant.
Grant assistance may be provided with
Urban Development Action Grant
funds, subject to the provisions of sub-
part G, for:

(1) Activities eligible for assistance
under this subpart; and

(2) Notwithstanding the provisions of
§570.207, such other activities as the
Secretary may determine to be con-
sistent with the purposes of the Urban
Development Action Grant program.
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(j) Constitutional prohibition. In ac-
cordance with First Amendment
Church/State Principles, as a general
rule, CDBG assistance may not be used
for religious activities or provided to
primarily religious entities for any ac-
tivities, including secular activities.
The following restrictions and limita-
tions therefore apply to the use of
CDBG funds.

(1) CDBG funds may not be used for
the acquisition of property or the con-
struction or rehabilitation (including
historic preservation and removal of
architectural barriers) of structures to
be used for religious purposes or which
will otherwise promote religious inter-
ests. This limitation includes the ac-
quisition of property for ownership by
primarily religious entities and the
construction or rehabilitation (includ-
ing historic preservation and removal
of architectural barriers) of structures
owned by such entities (except as per-
mitted under paragraph (j)(2) of this
section with respect to rehabilitation
and under paragraph (j)(4) of this sec-
tion with respect to repairs undertaken
in connection with public services) re-
gardless of the use to be made of the
property or structure. Property owned
by primarily religious entities may be
acquired with CDBG funds at no more
than fair market value for a non-reli-
gious use.

(2) CDBG funds may be used to reha-
bilitate buildings owned by primarily
religious entities to be used for a whol-
ly secular purpose under the following
conditions:

(i) The building (or portion thereof)
that is to be improved with the CDBG
assistance has been leased to an exist-
ing or newly established wholly secular
entity (which may be an entity estab-
lished by the religious entity);

(ii) The CDBG assistance is provided
to the lessee (and not the lessor) to
make the improvements;

(iii) The leased premises will be used
exclusively for secular purposes avail-
able to persons regardless of religion;

(iv) The lease payments do not ex-
ceed the fair market rent of the prem-
ises as they were before the improve-
ments are made;

(v) The portion of the cost of any im-
provements that also serve a non-
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leased part of the building will be allo-
cated to and paid for by the lessor;

(vi) The lessor enters into a binding
agreement that unless the lessee, or a
qualified successor lessee, retains the
use of the leased premises for a wholly
secular purpose for at least the useful
life of the improvements, the lessor
will pay to the lessee an amount equal
to the residual value of the improve-
ments;

(vii) The lessee must remit the
amount received from the lessor under
paragraph (j)(2)(vi) of this section to
the recipient or subrecipient from
which the CDBG funds were derived.
The lessee can also enter into a man-
agement contract authorizing the les-
sor religious entity to use the building
for its intended secular purpose, e.g.,
homeless shelter, provision of public
services. In such case, the religious en-
tity must agree in the management
contract to carry out the secular pur-
pose in a manner free from religious in-
fluences in accordance with the prin-
ciples set forth in paragraph (j)(3) of
this section.

(3) As a general rule, CDBG funds
may be used for eligible public services
to be provided through a primarily reli-
gious entity, where the religious entity
enters into an agreement with the re-
cipient or subrecipient from which the
CDBG funds are derived that, in con-
nection with the provision of such serv-
ices:

(i) It will not discriminate against
any employee or applicant for employ-
ment on the basis of religion and will
not limit employment or give pref-
erence in employment to persons on
the basis of religion;

(ii) It will not discriminate against
any person applying for such public
services on the basis of religion and
will not limit such services or give
preference to persons on the basis of re-
ligion;

(iii) It will provide no religious in-
struction or counseling, conduct no re-
ligious worship or services, engage in
no religious proselytizing, and exert no
other religious influence in the provi-
sion of such public services;

(4) Where the public services provided
under paragraph (j)(3) of this section
are carried out on property owned by
the primarily religious entity, CDBG
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funds may also be used for minor re-
pairs to such property which are di-
rectly related to carrying out the pub-
lic services where the cost constitutes
in dollar terms only an incidental por-
tion of the CDBG expenditure for the
public services.

[63 FR 34439, Sept. 6, 1988, as amended at 54
FR 47031, Nov. 8, 1989; 57 FR 27119, June 17,
1992; 60 FR 1943, Jan. 5, 1995; 60 FR 17445, Apr.
6, 1995; 60 FR 56910, Nov. 9, 1995; 61 FR 11476,
Mar. 20, 1996; 61 FR 18674, Apr. 29, 1996; 65 FR
70215, Nov. 21, 2000]

§570.201 Basic eligible activities.

CDBG funds may be used for the fol-
lowing activities:

(a) Acquisition. Acquisition in whole
or in part by the recipient, or other
public or private nonprofit entity, by
purchase, long-term lease, donation, or
otherwise, of real property (including
air rights, water rights, rights-of-way,
easements, and other interests therein)
for any public purpose, subject to the
limitations of §570.207.

(b) Disposition. Disposition, through
sale, lease, donation, or otherwise, of
any real property acquired with CDBG
funds or its retention for public pur-
poses, including reasonable costs of
temporarily managing such property or
property acquired under urban renewal,
provided that the proceeds from any
such disposition shall be program in-
come subject to the requirements set
forth in §570.504.

(c) Public facilities and improvements.
Acquisition, construction, reconstruc-
tion, rehabilitation or installation of
public facilities and improvements, ex-
cept as provided in §570.207(a), carried
out by the recipient or other public or
private nonprofit entities. (However,
activities under this paragraph may be
directed to the removal of material and
architectural barriers that restrict the
mobility and accessibility of elderly or
severely disabled persons to public fa-
cilities and improvements, including
those provided for in §570.207(a)(1).) In
undertaking such activities, design fea-
tures and improvements which pro-
mote energy efficiency may be in-
cluded. Such activities may also in-
clude the execution of architectural de-
sign features, and similar treatments



