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favor of the owner, in a court pro-
ceeding against the family in connec-
tion with the lease.

(2) Treatment of family property.
Agreement by the family that the
owner may take or hold family prop-
erty, or may sell family property, with-
out notice to the family and a court de-
cision on the rights of the parties.

(3) Excusing owner from responsibility.
Agreement by the family not to hold
the owner or the owner’s agents re-
sponsible for any action or failure to
act, whether intentional or negligent.

(4) Waiver of notice. Agreement by the
family that the owner does not need to
give notice of a court proceeding
against the family in connection with
the lease, or does not need to give any
notice required by HUD.

(5) Waiver of court proceeding for evic-
tion. Agreement by the family that the
owner may evict the family (i) without
instituting a civil court proceeding in
which the family has the opportunity
to present a defense, or (ii) before a de-
cision by the court on the rights of the
parties.

(6) Waiver of jury trial. Agreement by
the family to waive any right to a trial
by jury.

(7) Waiver of appeal. Agreement by
the family to waive the right to appeal,
or to otherwise challenge in court, a
court decision in connection with the
lease.

(8) Family chargeable with legal costs
regardless of outcome. Agreement by the
family to pay lawyer’s fees or other
legal costs of the owner, even if the
family wins in a court proceeding by
the owner against the family. (How-
ever, the family may have to pay these
fees and costs if the family loses.)

[53 FR 3369, Feb. 5, 1988]

§ 886.328 Termination of tenancy.
Part 247 of this title applies to the

termination of tenancy and eviction of
a family assisted under this subpart.
For cases involving termination of ten-
ancy because of a failure to establish
citizenship or eligible immigration sta-
tus, the procedures of 24 CFR parts 247
and 812 shall apply. The provisions of 24
CFR 812.10 concerning certain assist-
ance for mixed families (families whose
members include those with eligible
immigration status, and those without

eligible immigration status) in lieu of
termination of assistance, and con-
cerning deferral of termination of as-
sistance also shall apply.

[60 FR 14847, Mar. 20, 1995]

§ 886.329 Leasing to eligible families.
(a) Availability of units for occupancy

by Eligible Families. During the term of
the Contract, an owner shall make
available for occupancy by eligible
families the total number of units for
which assistance is committed under
the Contract. For purposes of this sec-
tion, making units available for occu-
pancy by eligible families means that
the owner: (1) Is conducting marketing
in accordance with § 886.321; (2) has
leased or is making good faith efforts
to lease the units to eligible and other-
wise acceptable families, including
taking all feasible actions to fill vacan-
cies by renting to such families; and (3)
has not rejected any such applicant
family except for reasons acceptable to
HUD. If the owner is temporarily un-
able to lease all units for which assist-
ance is committed under the Contract
to eligible families, one or more units
may be leased to ineligible families
with the prior approval of HUD. Fail-
ure on the part of the owner to comply
with these requirements is a violation
of the Contract and grounds for all
available legal remedies, including spe-
cific performance of the Contract, sus-
pension or debarment from HUD pro-
grams, and reduction of the number of
units under the Contract as set forth in
paragraph (b) of this section.

(b) Reduction of number of units cov-
ered by Contract. HUD may reduce the
number of units covered by the Con-
tract to the number of units available
for occupancy by eligible families if:

(1) The owner fails to comply with
the requirements of paragraph (a) of
this section; or

(2) Notwithstanding any prior ap-
proval by HUD to lease such units to
ineligible families, HUD determines
that the inability to lease units to eli-
gible families is not a temporary prob-
lem.

(c) Restoration. HUD will agree to an
amendment of the Contract to provide
for subsequent restoration of any re-
duction made pursuant to paragraph
(b) of this section if:
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(1) HUD determines that the restora-
tion is justified by demand;

(2) The owner otherwise has a record
of compliance with his or her obliga-
tions under the Contract; and

(3) Contract and budget authority are
available.

(d) Applicability. In accordance with
section 555 of the Cranston-Gonzalez
National Affordable Housing Act of
1990, paragraphs (a) and (b) of this sec-
tion apply to all contracts involving
substantial rehabilitation. These para-
graphs apply to all other Contracts ex-
ecuted on or after October, 3, 1984. An
owner who had leased an assisted unit
to an ineligible family consistent with
the regulations in effect at the time
will continue to lease the unit to that
family. However, the Borrower must
make the unit available for occupancy
by an eligible family when the ineli-
gible family vacates the unit.

(e) Termination of assistance for failure
to establish citizenship or eligible immi-
gration status. If an owner who is sub-
ject to paragraphs (a) and (b) of this
section is required to terminate hous-
ing assistance payments for the family
in accordance with 24 CFR 812.9 be-
cause the owner determines that the
entire family does not have U.S. citi-
zenship or eligible immigration status,
the owner may allow continued occu-
pancy of the unit by the family with-
out Section 8 assistance following the
termination of assistance, or if the
family constitutes a mixed family, as
defined in 24 CFR 812.10, the owner
shall comply with the provisions of 24
CFR 812.10 concerning assistance to
mixed families, and deferral of termi-
nation of assistance.

[49 FR 31399, Aug. 7, 1984, as amended at 53
FR 847, Jan. 13, 1988; 53 FR 6601, Mar. 2, 1988;
58 FR 43722, Aug. 17, 1993; 59 FR 13653, Mar.
23, 1994; 60 FR 14847, Mar. 20, 1995]

§ 886.329a Preferences for occupancy
by elderly families.

(a) Election of preference for occupancy
by elderly families—(1) Election by owners
of eligible projects. (i) An owner of a
project involving substantial rehabili-
tation and assisted under this part (in-
cluding a partially assisted project)
that was originally designed primarily
for occupancy by elderly families (an
‘‘eligible project’’) may, at any time,

elect to give preference to elderly fami-
lies in selecting tenants for assisted,
vacant units in the project, subject to
the requirements of this section.

(ii) For purposes of this section, a
project eligible for the preference pro-
vided by this section, and for which the
owner makes an election to give pref-
erence in occupancy to elderly families
is referred to as an ‘‘elderly project.’’
‘‘Elderly families’’ refers to families
whose heads of household, their
spouses or sole members are 62 years or
older.

(iii) An owner who elects to provide a
preference to elderly families in ac-
cordance with this section is required
to notify families on the waiting list
who are not elderly that the election
has been made and how the election
may affect them if:

(A) The percentage of disabled fami-
lies currently residing in the project
who are neither elderly nor near-elder-
ly (hereafter, collectively referred to as
‘‘non-elderly disabled families’’) is
equal to or exceeds the minimum re-
quired percentage of units established
for the elderly project in accordance
with paragraph (c)(1) of this section,
and therefore non-elderly families on
the waiting list (including non-elderly
disabled families) may be passed over
for covered section 8 units; or

(B) The project, after making the cal-
culation set forth in paragraph (c)(1) of
this section, will have no units set
aside for non-elderly disabled families.

(iv) An owner who elects to give a
preference for elderly families in ac-
cordance with this section shall not re-
move an applicant from the project’s
waiting list solely on the basis of hav-
ing made the election.

(2) HUD approval of election not re-
quired. (i) An owner is not required to
solicit or obtain the approval of HUD
before exercising the election of pref-
erence for occupancy provided in para-
graph (a)(1) of this section. The owner,
however, if challenged on the issue of
eligibility of the project for the elec-
tion provided in paragraph (a)(1) of this
section must be able to support the
project’s eligibility through the pro-
duction of all relevant documentation
in the possession of the owner that per-
tains to the original design of the
project.
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