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employee under the plan at the time
the distribution is made (expressed in
either dollars or units) by the life ex-
pectancy of the employee, or joint life
and last survivor expectancy of the em-
ployee and his spouse (whichever is ap-
plicable), determined in accordance
with the provisions of subparagraph (4)
of this paragraph. However, no dis-
tribution need be made in any year, or
a lesser amount may be distributed, if
the aggregate amounts distributed by
the end of that year are at least equal
to the aggregate of the minimum
amounts required by this subparagraph
to have been distributed by the end of
such year.

(6) If an employee’s entire interest is
distributed in the form of an annuity
contract, then the requirements of sec-
tion 401(a)(9) are satisfied if the dis-
tribution of such contract takes place
before the end of the latest taxable
year described in subparagraph (2) of
this paragraph, and if the employee’s
interest will be paid over a period de-
scribed in subparagraph (3) of this
paragraph and at a rate which satisfies
the requirements of subparagraph (5) of
this paragraph.

(7) The requirements of section
401(a)(9) do not preclude contributions
from being made on behalf of an owner-
employee under a qualified plan subse-
quent to the taxable year in which the
distribution of his entire interest is re-
quired to commence. Thus, if all other
requirements for qualification are sat-
isfied, a qualified plan may provide
contributions for an owner-employee
who has already attained age 70%.
However, a distribution of benefits at-
tributable to contributions made on be-
half of an owner-employee in a taxable
year beginning after the taxable year
in which he attains the age of T70%
must satisfy the requirements of sub-
paragraph (3) of this paragraph. Thus,
if an owner-employee has already at-
tained the age of 70% at the time the
first contribution is made on his be-
half, the distribution of his entire in-
terest must commence in the year in
which such contribution is first made
on his behalf.

(8) This paragraph shall not apply
and an otherwise qualified trust will
not be disqualified if the method of dis-
tribution under the plan is one which
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was designated by a common-law em-
ployee prior to October 10, 1962, and
such method of distribution is not in
accordance with the provisions of sec-
tion 401(a)(9). Such exception applies
regardless of whether the actual dis-
tribution of the entire interest of an
employee making such a designation,
or any portion of such interest, has
commenced prior to October 10, 1962.

[T.D. 6675, 28 FR 10124, Sept. 17, 1963, as
amended by T.D. 6982, 33 FR 16500, Nov. 13,
1968]

§1.401-12 Requirements for qualifica-
tion of trusts and plans benefiting
owner-employees.

(a) Introduction. This section pre-
scribes the additional requirements
which must be met for qualification of
a trust forming part of a pension or
profit-sharing plan, or of an annuity
plan, which covers any self-employed
individual who is an owner-employee as
defined in section 401(c)(3). However, to
the extent that the provisions of
§1.401-11 are not modified by the provi-
sions of this section, such provisions
are also applicable to a plan which cov-
ers an owner-employee. The provisions
of this section apply to taxable years
beginning after December 31, 1962. Ex-
cept as otherwise provided, paragraphs
(b) through (m) of this section apply to
taxable years beginning after Decem-
ber 31, 1962. Paragraph (n) of this sec-
tion applies to plan years determined
in accordance with paragraph (n)(1) of
the section.

(b) General rules. (1) The qualified
plan and trust of an unincorporated
trade or business does not have to sat-
isfy the additional requirements for
qualification merely because an owner-
employee derives earned income (as de-
fined in section 401(c)(2)) from the
trade or business with respect to which
the plan is established. Such additional
requirements need be satisfied only if
an owner-employee is actually covered
under the plan of the employer. An
owner-employee may only be covered
under a plan of an employer if such
owner-employee has so consented.
However, the consent of the owner-em-
ployee may be either expressed or im-
plied. Thus, for example, if contribu-
tions are, in fact, made on behalf of an
owner-employee, such owner-employee
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is considered to have impliedly con-
sented to being covered under the plan.

(2) A qualified plan covering an
owner-employee must be a definite
written program and arrangement set-
ting forth all provisions essential for
qualification at the time such plan is
established. Therefore, for example,
even though the owner-employee is the
only employee covered under the plan
at the time the plan is established, the
plan must incorporate all the provi-
sions relating to the eligibility and
benefits of future employees.

(c) Bank trustee. (1)(i) If a trust cre-
ated after October 9, 1962, is to form a
part of a qualified pension or profit-
sharing plan covering an owner-em-
ployee, or if a trust created before Oc-
tober 10, 1962, but not exempt from tax
on October 9, 1962, is to form part of
such a plan, the trustee of such trust
must be a bank as defined in paragraph
(c)(2) of this section, unless an excep-
tion contained in paragraph (c)(4) of
this section applies, or paragraph (n) of
this section applies.

(ii) The provisions of this paragraph
do not apply to an employees’ trust
created prior to October 10, 1962, if such
trust was exempt from tax on October
9, 1962, even though the plan of which
such trust forms a part is amended
after December 31, 1962, to cover any
owner-employee. Although the trustee
of a trust described in the preceding
sentence need not be a bank, all other
requirements for the qualification of
such a trust must be satisfied at the
time an owner-employee is first cov-
ered under such plan.

(2) The term bank as used in this
paragraph means—

(i) A bank as defined in section 581;

(ii) A corporation which, under the
laws of the State of its incorporation
or under the laws of the District of Co-
lumbia, is subject to both the super-
vision of, and examination by, the au-
thority in such jurisdiction in charge
of the administration of the banking
laws;

(iii) In the case of a trust created or
organized outside of the United States,
that is, outside the States and the Dis-
trict of Columbia, a bank or trust com-
pany, wherever incorporated, exer-
cising fiduciary powers and subject to
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both supervision and examination by
governmental authority;

(iv) Beginning on January 1, 1974, an
insured credit union (within the mean-
ing of section 101 (6) of the Federal
Credit Union Act, 12 U.S.C. 1752 (6)).

(3) Although a bank is required to be
the trustee of a qualified trust, another
person, including the employer, may be
granted the power in the trust instru-
ment to control the investment of the
trust funds either by directing invest-

ments, including reinvestments, dis-
posals, and exchanges, or by dis-
approving proposed investments, in-

cluding reinvestments, disposals, or ex-
changes.

(4)(i) This paragraph does not apply
to a trust created or organized outside
the States and the District of Columbia
before October 10, 1962, if, on October 9,
1962, such trust is described in section
402(c) as an organization treated as if it
was a trust exempt from tax under sec-
tion 501(a).

(ii) In addition, the requirement that
the trustee must be a bank does not
apply to a qualified trust forming a
part of a pension or profit-sharing plan
if—

(A) The investments of all the funds
in such trust are in annuity, endow-
ment, or life insurance contracts,
issued by a company which is a life in-
surance company as defined in section
801(a) during the taxable year imme-
diately preceding the year that such
contracts are originally purchased;

(B) All the proceeds which are, or
may become, payable under the con-
tract are payable directly to the em-
ployee or his beneficiary;

(C) The plan contains a provision to
the effect that the employer is to sub-
stitute a bank as a trustee or custodian
of the contracts if the employer is noti-
fied by the district director that such
substitution is required because the
trustee is not keeping such records, or
making such returns, or rendering such
statements, as are required by forms or
regulations.

However, a qualified trust may only
purchase insurance protection to the
extent permitted under a qualified plan
(see paragraph (b)(1) (i) and (ii) of
§1.401-1).

(5) An employer may designate sev-
eral trusts (or custodial accounts) or a
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trust or trusts and an annuity plan or
plans as constituting parts of a single
plan which is intended to satisfy the
requirements for qualification. How-
ever, each trust (or custodial account)
so designated which is part of a plan
covering an owner-employee must sat-
isfy the requirements of this para-
graph. Thus, for example, if all other
requirements for qualification are sat-
isfied by the plan, a qualified profit-
sharing plan may provide that a por-
tion of the contributions under the
plan will be paid to a custodial ac-
count, the custodian of which is a
bank, for investment in stock of a reg-
ulated investment company, and the
remainder of such contributions will be
paid to a trust, the trustee of which is
not a bank, for investment in annuity
contracts.

(d) Profit-sharing plan. (1) A profit-
sharing plan, as defined in paragraph
(b)(1)(ii) of §1.401-1, which covers any
owner-employee must contain a defi-
nite formula for determining the con-
tributions to be made by the employer
on behalf of employees, other than
owner-employees. A formula to be defi-
nite must specify the portion of profits
to be contributed to the trust and must
also define profits for plan purposes. A
definite formula may contain a vari-
able factor, if the value of such factor
may not vary at the discretion of the
employer. For example, the percentage
of profits to be contributed each year
may differ depending on the amount of
profits. On the other hand, a formula
which, for example, specifies that prof-
its for plan purposes are not to exceed
the cash on hand at the time the em-
ployer contribution is made is not a
definite formula. The requirement that
the plan formula be definite is satisfied
if such formula limits the amount to be
contributed on behalf of all employees
covered under the plan to the amount
which permits self-employed individ-
uals to obtain the maximum deduction
under section 404(a). However, even
though the plan formula is definite, the
plan must satisfy all the other require-
ments for qualification, including the
requirement that the contributions
under the plan not discriminate in
favor of any self-employed individual,
and the requirement that the plan be
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for the exclusive benefit of the employ-
ees in general.

(2) A definite contribution formula
constitutes an integral part of a quali-
fied profit-sharing plan and may not be
amended except for a valid business
reason.

(3) The requirement that a profit-
sharing plan contain a definite formula
for determining the amount of con-
tributions to be made on behalf of em-
ployees does not apply to contributions
which are made on behalf of owner-em-
ployees. However, such contributions
are subject to the requirement that
they be nondiscriminatory with respect
to other employees and must not ex-
ceed the limitations on allowable and
deductible contributions which may be
made by owner-employees.

(e) Requirements as to coverage—(1)
Coverage of all employees. The coverage
requirements contained in section
401(a)(3) do not apply to a plan which
covers any owner-employee. However,
such a plan must satisfy the coverage
requirements of section 401(d), includ-
ing section 401(d)(3). Accordingly, a
plan which covers an owner-employee
must benefit each employee of the
trade or business (other than any
owner-employee who does not consent
to be covered under the plan) whose
customary period of employment has
been for more than 20 hours a week for
more than five months during each of
three consecutive periods of twelve cal-
endar months. Therefore, a plan may
not provide, for example, that an em-
ployee, other than an owner-employee,
is ineligible to participate because he
does not consent to be a participant or
because he does not consent to make
reasonable contributions under the
plan.

(2) Period of service. (i) In determining
whether an employee renders service to
the same employer, and, therefore,
must be covered under the plan of such
employer, a partnership is considered
to be one employer during the entire
period prior to the time it is termi-
nated within the meaning of section 708
(see paragraph (e)(2) of §1.401-10).

(ii) In the case of a common-law em-
ployee who becomes an employee with-
in the meaning of section 401(c)(1) with
respect to the same trade or business,
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his period of employment is the aggre-
gate of his service as a common-law
employee and an employee within the
meaning of section 401(c)(1).

(iii) In determining whether any em-
ployee, including any owner-employee,
has three years of service, past service
of any such employee may be taken
into account as provided in paragraph
(b) of §1.401-10. Thus, if an employer
takes into account past service for any
owner-employee, he must take into ac-
count the past service of all his other
employees to the same extent. How-
ever, a plan may provide for coverage
after a period of service which is short-
er than three years, but in no case may
the plan require a waiting period for
employees which is longer than that
required for the owner-employees.

(f) Discrimination in contributions or
benefits. (1) Variations in contributions
or benefits may be provided under the
plan so long as the plan does not dis-
criminate, either as to contributions or
benefits, in favor of officers, employees
whose principal duties consist in super-
vising the work of other employees, or
highly compensated employees, as
against other employees (see §1.401-4).
For the purpose of determining wheth-
er the provisions of a plan which pro-
vide contributions or benefits for an
owner-employee result in the prohib-
ited discrimination, an owner-em-
ployee, like other self-employed indi-
viduals, is considered a highly com-
pensated employee (see paragraph (d)
of §1.401-11). Whether or not a plan is
discriminatory is determined by the
actual operation of the plan as well as
by its formal provisions.

(2) The provisions of section 401(a)(b),
relating to certain plan provisions
which will not in and of themselves be
considered discriminatory, are not ap-
plicable to any plan which covers any
owner-employee. Such a plan must, in-
stead, satisfy the requirements of sec-
tion 401(a)(10) and section 401(d)(6). Ac-
cordingly, a plan is not discriminatory
within the meaning of section 401(a)(4)
merely because the contributions or
benefits provided for the employees
covered under the plan bear a uniform
relationship to the total compensation,
or to the basic or regular rate of com-
pensation, of such employees. The total
compensation or the basic or regular
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rate of compensation of an owner-em-
ployee is computed in accordance with
the provisions of paragraph (d)(2) of
§1.401-11.

(3) Even though the contributions
under the plan do not bear a uniform
relationship to the total compensation,
or the basic or regular rate of com-
pensation, of the employees covered
thereunder and the plan would other-
wise be considered discriminatory
within the meaning of section 401(a)(4),
the plan shall not be considered dis-
criminatory if such variation is due to
employer contributions on behalf of
any owner-employee which are re-
quired, under the plan, to be applied to
pay premiums or other consideration
on one or more level premium con-
tracts described in section 401(e)(3)(A).
In a taxable year to which the fore-
going exception applies and, therefore,
one in which the contributions under
the plan would otherwise be discrimi-
natory, the employer contributions to
pay such premiums or other consider-
ation must be the only employer con-
tributions made for the owner-em-
ployee, and the contributions for such
taxable year under such plan must not
be in excess of the amount permitted
to be paid toward the purchase of such
a contract under the provisions of sec-
tion 401(e)(3). Furthermore, the excep-
tion described in this subparagraph
only applies to contributions made
under a plan which otherwise satisfies
the requirements of section 401(a)(4)
and the regulations thereunder. Thus,
if a plan provides for the purchase, in
accordance with section 401(e)(3), of a
level premium contract for an owner-
employee, then such plan must provide
either that the benefits for all employ-
ees are nondiscriminatory or, in the
case of a money-purchase type of plan,
that the contributions for all employ-
ees are based on compensation deter-
mined in a non-discriminatory manner.
For example, since the contributions
on behalf of the owner-employee are
based on his earned income during the
period preceding the purchase of the
contract, the contributions for other
employees must be based on their com-
pensation during the same period if
this will result in larger contributions
on their behalf.
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(4) In the case of a plan which covers
any owner-employee, the contributions
or benefits provided under the plan
cannot vary with respect to years of
service except as provided in subpara-
graph (5) of this paragraph.

(5) The provisions of section 401(d)(3)
do not preclude the coverage of em-
ployees with less than three years of
service if such coverage is provided on
a nondiscriminatory basis. However, a
plan will not be disqualified merely be-
cause the contributions or benefits for
employees who have less than three
years of service are not as favorable as
the contributions or benefits for em-
ployees having more than three years
of service.

(g) Nonforfeitable rights. (1)(i) Except
as provided in subparagraph (2) of this
paragraph, if an owner-employee is
covered under the plan of his employer,
each employee’s rights to the contribu-
tions, or to the benefits derived from
the contributions, of such employer
must be nonforfeitable at the time
such contributions are paid to, or
under, the plan. The employees who
must obtain such nonforfeitable rights
include the self-employed individuals
who are covered under the plan. As to
what constitutes nonforfeitable rights
of an employee, see paragraph (a)(2) of
§1.402(b)-1.

(ii) Under section 401(d)(2), it is nec-
essary that each employee obtain non-
forfeitable rights to the employer con-
tributions under the plan on his behalf
from the time such contributions are
paid. Thus, each employee must have a
nonforfeitable interest to the portion
of the funds under the plan which is al-
locable to the employer contributions
made under the plan on his behalf.

(2) The provisions of subparagraph (1)
of this paragraph do not apply to the
extent that employer contributions on
behalf of any employee must remain
forfeitable in order to satisfy the re-
quirements of paragraph (c) of §1.401-4.
However, employer contributions on
behalf of employees whose rights are
required to remain forfeitable to sat-
isfy such requirements must be non-
forfeitable except for such contin-
gency.

(h) Integration with social security. (1)
If a qualified plan covers any owner-
employee, then the rules relating to
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the integration of such plan with the
contributions or benefits under the So-
cial Security Act are provided in this
paragraph. Accordingly, the provisions
of paragraph (e) of §1.401-3 and para-
graph (c) of §1.401-11 do not apply to
such a plan. In the case of a plan which
provides contributions or benefits for
any owner-employee, integration of the
plan with the Social Security Act for
any taxable year of the employer can
take place only if not more than one-
third of the employer contributions
under the plan which are deductible
under section 404 for that year are
made on behalf of the owner-employ-
ees. If such requirement is satisfied,
then the plan may be integrated with
the contributions or benefits under the
Social Security Act in accordance with
the rules of subparagraph (3) of this
paragraph.

(2)(i) For purposes of subparagraph
(1) of this paragraph, in determining
the total amount of employer contribu-
tions which are deductible under sec-
tion 404, the provisions of section
404(a), including the provisions of sec-
tion 404(a)(9) (relating to plans bene-
fiting self-employed individuals), and
section 404(e) (relating to the special
limitations for self-employed individ-
uals) are taken into account, but the
provisions of section 404(a)(10) (relating
to the special limitation on the
amount allowed as a deduction for self-
employed individuals) are not taken
into account.

(ii) The amount of deductible em-
ployer contributions which are made
on behalf of all owner-employees for
the year is compared with the amount
of deductible employer contributions
for the year made on behalf of all em-
ployees covered under the plan (includ-
ing self-employed individuals who are
not owner-employees and owner-em-
ployees) for the purpose of determining
whether the deductible contributions
by the employer on behalf of owner-em-
ployees are not more than one-third of
the total deductible contributions.

(3) If a plan covering an owner-em-
ployee satisfies the requirement of sub-
paragraph (1) of this paragraph, and if
the employer wishes to integrate such
plan with the contributions or benefits
under the Social Security Act, then—
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(i) The employer contributions under
the plan on behalf of any owner-em-
ployee shall be reduced by an amount
determined by multiplying the earned
income of such owner-employee which
is derived from the trade or business
with respect to which the plan is estab-
lished and which does not exceed the
maximum amount which may be treat-
ed as self-employment income under
section 1402(b)(1), by the rate of tax im-
posed under section 1401(a); and

(ii) The employer contributions
under the plan on behalf of any em-
ployee other than an owner-employee
may be reduced by an amount not in
excess of the amount determined by
multiplying the employee’s wages
under section 3121(a)(1) by the rate of
tax imposed under section 3111(a). For
purposes of this subdivision, the earned
income of a self-employed individual
which is derived from the trade or busi-
ness with respect to which the plan is
established and which is treated as
self-employment income under section
1402(b)(1), shall be treated as ‘‘wages”
under section 3121(a)(1).

(4) A money purchase pension plan or
a profit-sharing plan may provide that
such plan will be integrated with the
Social Security Act only for such tax-
able years of the employer in which the
requirements for integration are satis-
fied. However, a qualified plan cannot
provide that employer contributions
are only to be made for taxable years
in which the integration requirements
are satisfied.

(1) Limit on contributions on behalf of
an owner-employee. (1) Section 401(d)(5)
requires that a plan which covers any
owner-employee must contain provi-
sions which restrict the employer con-
tributions that may be made on behalf
of any owner-employee for each tax-
able year to an amount no greater than
that which is deductible under section
404. In computing the amount deduct-
ible under section 404 for purposes of
section 401(d)(6) and this paragraph,
the limitations contained in section
404(a)(9) and (e), relating to special lim-
itations for self-employed individuals,
are taken into account, but such
amount is determined without regard
to section 404(a)(10), relating to the
special limitation on the amount al-
lowed as a deduction for self-employed
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individuals. Accordingly, a qualified
plan which covers any owner-employee
cannot permit employer contributions
to be made on behalf of such owner-em-
ployee in excess of 10 percent of the
earned income which is derived by such
owner-employee from the trade or busi-
ness with respect to which the plan is
established, or permit the employer to
contribute more than $2,500 on behalf
of any such owner-employee for any
taxable year.

(2)(i) In determining whether the
plan permits contributions to be made
in excess of the limitations of subpara-
graph (1) of this paragraph, employer
contributions under the plan which are
allocable to the purchase of life, acci-
dent, health, or other insurance are not
to be taken into account. To determine
the amount of employer contributions
under the plan which are allocable to
the purchase of life, accident, health,
or other insurance, see paragraph (f) of
§1.404(e)-1 and paragraph (b) of §1.72-16.
However, contributions for such insur-
ance can be made only to the extent
otherwise permitted under sections 401
through 404 and the regulations there-
under.

(ii) A further exception to the limit
on the amount of contributions which
an employer may make under the plan
on behalf of an owner-employee is
made in the case of contributions
which are required, under the plan, to
be applied to pay premiums or other
consideration for one or more annuity,
endowment, or life insurance contracts
described in section 401(e)(3) (see sec-
tion 401(e)(3) and the regulations there-
under).

(j) Excess contributions. The provisions
of section 401(e) define the term ‘‘ex-
cess contribution” and indicate the
consequences of making such a con-
tribution (see §1.401-13). However, sec-
tion 401(d)(8) provides that a qualified
plan which provides contributions or
benefits for any owner-employee must
contain certain provisions which com-
plement the rules contained in section
401(e). Under section 401(d)(8), a quali-
fied plan must provide that—

(1) The net amount of any excess con-
tribution (determined in accordance
with the provisions of §1.401-13) must
be returned to the owner-employee on
whose behalf it is made, together with
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the net income earned on such excess
contribution;

(2) For each taxable year for which
the trust is considered to be a non-
qualified trust with respect to an
owner-employee under section 401(e)(2)
because the net amount of an excess
contribution and the earnings thereon
have not been returned to such owner-
employee, the income of the trust for
that taxable year attributable to the
interest of such owner-employee is to
be paid to him.

(3) If an excess contribution is deter-
mined to be willfully made (within the
meaning of section 401(e)(2)(E)), the en-
tire interest of the owner-employee on
whose behalf such contribution was
made is required to be distributed to
such owner-employee. Furthermore,
the plan must require the distribution
of an owner-employee’s entire interest
under the plan if a willful excess con-
tribution is determined to have been
made under any other plan in which
the owner-employee is covered as an
owner-employee.

(k) Contributions of property under a
qualified plan. (1) The contribution of
property, other than money, prior to
January 1, 1975, by the person who is
the employer (within the meaning of
section 401(c)(4)) to a qualified trust
forming a part of a plan which covers
employees some or all of whom are
owner-employees who control (within
the meaning of section 401(d)(9)(B) and
the regulations thereunder) the trade
or business with respect to which the
plan is established is a prohibited
transaction between such trust and the
employer-grantor of such trust (see
section 503(g) prior to its repeal by sec.
2003(b)(5) of the Employee Retirement
Income Security Act of 1974 (88 Stat.
978)).

(2) A contribution of property, other
than money, prior to January 1, 1975,
to a qualified trust by an owner-em-
ployee who controls, or a member of a
group of owner-employees who to-
gether control, the trade or business
with respect to which the plan is estab-
lished, or a contribution of property,
other than money, to a qualified trust
by a member of such an owner-employ-
ee’s family (as defined in section
267(c)(4)), is a prohibited transaction.
(See section 503(g) prior to its repeal by
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section 2003(b)(5) of the Employee Re-
tirement Income Security Act of 1974
(88 Stat. 978)).

(3) See section 4975 and the regula-
tions thereunder with respect to rules
relating to the contribution of prop-
erty, other than money, made after De-
cember 31, 1974.

(1) Controlled trades or businesses—(1)
Plans covering an owner-employee who
controls another trade or business. (i) A
plan must not cover any owner-em-
ployee, or group of two or more owner-
employees, if such owner-employee, or
group of owner-employees, control
(within the meaning of subparagraph
(3) of this paragraph) any other trade
or business, unless the employees of
such other trade or business controlled
by such owner-employee, or such group
of owner-employees, are included in a
plan which satisfies the requirements
of section 401(a), including the quali-
fication requirements of section 401(d).
The employees who must be covered
under the plan of the trade or business
which is controlled include the self-em-
ployed individuals who are not owner-
employees and the owner-employees
who consent to be covered by such
plan. Accordingly, the employer must
determine whether any owner-em-
ployee, or group of owner-employees,
who may participate in the plan which
is established by such employer con-
trols any other trade or business, and
whether the requirements of this sub-
paragraph are satisfied with respect to
the plan established in such other
trade or business. The plan of an em-
ployer may exclude an owner-employee
who controls another trade or business
from coverage under the plan even
though such owner-employee consents
to be covered, if a plan which satisfies
the requirements of subdivision (ii) of
this subparagraph has not been estab-
lished in the trade or business which
such owner-employee controls.

(ii) The qualified plan which the
owner-employee, or owner-employees,
are required to provide for the employ-
ees of the trade or business which they
control must provide contributions and
benefits which are not less favorable
than the contributions and benefits
provided for the owner-employee, or
owner-employees, under the plan of
any trade or business which they do
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not control. Thus, for example, if the
contributions or benefits for the owner-
employee under the plan of the trade or
business which he does not control are
computed on the basis of his total (as
compared to basic or regular rate) of
compensation, then the contributions
or benefits for employees covered
under the plan of the trade or business
which the owner controls must be com-
puted on the basis of their total com-
pensation. However, the requirements
of this subdivision cannot be satisfied
if the benefits and contributions pro-
vided under the plan for the employees
of the trade or business which is con-
trolled are not comparable to those
provided under the plan covering the
owner-employee, or group of owner-em-
ployees, in the trade or business which
they do not control. Thus, for example,
if the owner-employee is covered by a
pension plan in the trade or business
which he does not control, he may not
satisfy the requirements of this sub-
division by establishing a profit-shar-
ing plan in the trade or business which
he does control.

(iii) If an individual is covered as an
owner-employee under the plans of two
or more trades or businesses which he
does not control and such individual
controls a trade or business, then the
contributions or benefits of the em-
ployees under the plan of the trade or
business which he does control must be
as favorable as those provided for him
under the most favorable plan of the
trade or business which he does not
control.

(2) Owner-employees who control more
than one trade or business. If the plan
provides contributions or benefits for
an owner-employee who controls, or
group of owner-employees who to-
gether control, the trade or business
with respect to which the plan is estab-
lished, and such owner-employee, or
group of owner-employees, also control
as owner-employees one or more other
trades or businesses, plans must be es-
tablished with respect to such con-
trolled trades or businesses so that
when taken together they form a single
plan which satisfies the requirements
of section 401 (a) and (d) with respect to
the employees of all the controlled
trades or businesses.
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(3) Control defined. (i) For purposes of
this paragraph, an owner-employee, or
a group of two or more owner-employ-
ees, shall be considered to control a
trade or business if such owner-em-
ployee, or such group of two or more
owner-employees together—

(A) Own the entire interest in an un-
incorporated trade or business, or

(B) In the case of a partnership, own
more than 50 percent of either the cap-
ital interest or the profits interest in
such partnership.

In determining whether an owner-em-
ployee, or group of owner-employees,
control a trade or business within the
meaning of the preceding sentence, it
is immaterial whether or not such indi-
viduals could be covered under a plan
established with respect to the trade or
business. For example, if an individual
who is an owner-employee has a 60-per-
cent capital interest in another trade
or business, such individual controls
such trade or business and the provi-
sions of this paragraph apply even
though the individual derives no
earned income, as defined in section
401(c)(2), from the controlled trade or
business. For purposes of determining
the ownership interest of an owner-em-
ployee, or group of owner-employees,
an owner-employee, or group of owner-
employees, is treated as owning any in-
terest in a partnership which is owned,
directly or indirectly, by a partnership
controlled by such owner-employee, or
group of owner-employees.

(ii) The provisions of subparagraphs
(1) and (2) of this paragraph apply only
if the owner-employee who controls, or
the group of owner-employees who con-
trol, a trade or business, or trades or
businesses, within the meaning of sub-
division (i) of this subparagraph is the
same owner-employee, or group of
owner-employees, covered under the
plan intended to satisfy the require-
ments for qualification. Thus, for ex-
ample, if A is a b0-percent partner in
both the AB and AC partnership, and if
the AB partnership wishes to establish
a plan covering A and B, the provisions
of subparagraphs (1) and (2) of this
paragraph do not apply, since A does
not control either partnership, and
since B has no interest in the AC part-
nership.
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(m) Distribution of benefits. (1)(i) Sec-
tion 401(d)(4)(B) requires that a quali-
fied plan which provides contributions
or benefits for any owner-employee
must not provide for the payment of
benefits to such owner-employee at any
time before he has attained age 59v.
An exception to the foregoing rule per-
mits a qualified plan to provide for the
distribution of benefits to an owner-
employee prior to the time he attains
age 59 if he is disabled. For taxable
years beginning after December 31,
1966, see section 72(m)(7) and paragraph
(f) of §1.72-17 for the meaning of dis-
abled. For taxable years beginning be-
fore January 1, 1967, see section
213(2)(3) for the meaning of disabled. In
general, both sections 72(m)(7) and
213(2)(3) provide that an individual is
considered disabled if he is unable to
engage in any substantial gainful ac-
tivity because of a medically deter-
minable physical or mental impair-
ment which can be expected to result
in death or to be of long-continued and
indefinite duration. In addition, sec-
tion 401(d)(4)(B) does not preclude the
distribution of benefits to the estate or
other beneficiary of a deceased owner-
employee prior to the time the owner-
employee would have attained age 59%
if he had lived.

(ii) A qualified plan must provide
that if, despite the restrictions in the
plan to the contrary, an amount is pre-
maturely distributed, or made avail-
able, to a participant in such plan who
is, or has been, an owner-employee,
then no contribution shall be made
under the plan by, or for, such indi-
vidual during any of the 5 taxable
years of the plan beginning after the
distribution is made.

(2)(1) The provisions of subparagraph
(1) of this paragraph preclude an
owner-employee who is a participant in
a qualified pension or profit-sharing
plan of his employer from withdrawing
any part of the funds accumulated on
his behalf except as provided in such
subparagraph (1). However, the dis-
tribution of an owner-employee’s inter-
est, or any portion of such interest,
after he attains age 59% is determined
by the provisions of the plan. Thus, for
example, if a qualified pension plan
provides that the normal retirement
age under the plan is age 65, an owner-
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employee would not be entitled to a
distribution of an amount under the
plan merely because he attained age
59%%4,

(ii) The provisions of subparagraph
(1) of this paragraph do not preclude
the establishment of a profit-sharing
plan which provides for the distribu-
tion of all, or part, of participants’ ac-
counts after a fixed number of years.
However, such a plan must not permit
a distribution of any amount to any
owner-employee prior to the time the
owner-employee has attained age 59%
or becomes disabled within the mean-
ing of section 72(m)(7) or section
213(g)(3), whichever is applicable. On
the other hand, if a distribution would
have been made under the plan to an
owner-employee but for the fact that
he had not attained age 59%2, then the
amount of such distribution (including
any increment earned on such amount)
must be distributed to such owner-em-
ployee at such time as he attains age
59%%4.,

(3) A qualified pension, annuity, or
profit-sharing plan which covers an
owner-employee must provide that the
distribution of an owner-employee’s en-
tire interest under the plan must begin
prior to the end of the taxable year in
which he attains the age of 70%, and
such distribution must satisfy the re-
quirements of section 401(a)(9) and
paragraph (e) of §1.401-11. Further-
more, section 401(d)(7) provides that, if
an owner-employee dies prior to the
time his entire interest has been dis-
tributed to him, such owner-employee’s
entire remaining interest under the
plan must, in general, either be distrib-
uted to his beneficiary, or bene-
ficiaries, within 5 years, or be used
within that period to purchase an im-
mediate annuity for his beneficiary, or
beneficiaries. However, a distribution
within 5 years of the death of the
owner-employee is not required if the
distribution of his interest has com-
menced and such distribution is for a
term certain over a period not extend-
ing beyond the joint life and survivor
expectancy of the owner-employee and
his spouse. Thus, for example, an annu-
ity for the joint life and survivor ex-
pectancy of an owner-employee and his
spouse which guarantees payments for
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10 years is a distribution which is pay-
able over a period which does not ex-
ceed the joint life and survivor expect-
ancy of the owner-employee and his
spouse if such expectancy is at least 10
years at the time the distribution first
commences.

[T.D. 6675, 28 FR 10126, Sept. 17, 1963, as
amended by T.D. 6982, 33 FR 16500, Nov. 13,
1968; T.D. 6985, 33 FR 19815, Dec. 27, 1968; T.D.
7428, 41 FR 34619, Aug. 16, 1976; T.D. 7611, 44
FR 23520, Apr. 20, 1979; T.D. 8635, 60 FR 65549,
Dec. 20, 1995]

§1.401-13 Excess contributions on be-
half of owner-employees.

(a) Introduction. (1) The provisions of
this section prescribe the rules relating
to the treatment of excess contribu-
tions made under a qualified pension,
annuity, or profit-sharing plan on be-
half of a self-employed individual who
is an owner-employee (as defined in
paragraph (d) of §1.401-10). Paragraph
(b) of this section defines the term
“‘excess contribution’. Paragraph (c) of
this section describes an exception to
the definition of an excess contribution
in the case of contributions which are
applied to pay premiums on certain an-
nuity, endowment, or life insurance
contracts. Paragraph (d) of this section
describes the effect of making an ex-
cess contribution which is not deter-
mined to have been willfully made, and
paragraph (e) of this section describes
the effect of making an excess con-
tribution which is determined to have
been willfully made.

(2) Under section 401(c)(1), certain
self-employed individuals are treated
as employees for purposes of section
401. In addition, under section 401(c)(4),
a proprietor is treated as his own em-
ployer, and the partnership is treated
as the employer of the partners. Under
section 404, certain contributions on
behalf of a self-employed individual are
treated as deductible and taken into
consideration in determining the
amount allowed as a deduction under
section 404(a). Such contributions are
treated under section 401 and the regu-
lations thereunder as employer con-
tributions on behalf of the self-em-
ployed individual. However, in some
cases, additional contributions may be
made on behalf of a self-employed indi-
vidual. Such contributions are not
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taken into consideration in deter-
mining the amount deductible under
section 404 and are not taken into con-
sideration in computing the amount al-
lowed as a deduction under section
404(a). For purposes of section 401 and
the regulations thereunder, such con-
tributions are treated as employee con-
tributions by the self-employed indi-
vidual. If a self-employed individual is
an owner-employee within the meaning
of section 401(c)(3) and paragraph (d) of
§1.401-10, then this section prescribes
the rules applicable if contributions
are made in excess of those permitted
to be made under section 401.

(b) Excess contributions defined. (1)(1)
Except as provided in paragraph (c) re-
lating to contributions which are ap-
plied to pay premiums on certain annu-
ity, endowment, or life insurance con-
tracts, an excess contribution is any
amount described in subparagraphs (2)
through (4) of this paragraph.

(ii) For purposes of determining if
the amount of any contribution made
under the plan on behalf of an owner-
employee is an excess contribution, the
amount of any contribution made
under the plan which is allocable to the
purchase of life, accident, health, or
other insurance is not taken into ac-
count. The amount of any contribution
which is allocable to the cost of insur-
ance protection is determined in ac-
cordance with the provisions of para-
graph (f) of §1.404 (e)-1 and paragraph
(b) of §1.72-16.

(2)(i) In the case of a taxable year of
the plan for which employer contribu-
tions are made on behalf of only owner-
employees, an excess contribution is
the amount of any contribution for
such taxable year on behalf of such
owner-employee which is not deduct-
ible under section 404 (determined
without regard to section 404(a)(10)).
This rule applies irrespective of wheth-
er the plan provides for contributions
on behalf of common-law employees, or
self-employed individuals who are not
owner-employees, when such employ-
ees or individuals become eligible for
coverage under the plan, and irrespec-
tive of whether contributions are in
fact made for such employees or such
individuals for other taxable years of
the plan.
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