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allocated to each such trade or busi-
ness for which he performs substantial
personal services in the same propor-
tion as his share of net profits from
each such trade or business bears to his
share of the total net profits from all
such trades or businesses. Thus, in such
case, the amount of earned income at-
tributable to any such trade or busi-
ness is computed by multiplying the
total earned income as determined
under subdivision (ii) of this subpara-
graph by the individual’s net profits
from such trade or business and divid-
ing that product by the individual’s
total net profits from all such trades or
businesses.

(iv) For purposes of this subpara-
graph, the determination of whether an
individual renders personal services on
a full-time, or substantially full-time,
basis is to be made with regard to the
aggregate of the trades and businesses
with respect to which the employee
renders substantial personal services as
a common-law employee or as a self-
employed individual. However, for all
other purposes in applying the rules of
this subparagraph, a trade or business
with respect to which an individual is a
common-law employee shall be dis-
regarded.

(d) Definition of owner-employee. For
purposes of section 401 and the regula-
tions thereunder, the term ‘‘owner-em-
ployee” means a proprietor of a propri-
etorship, or, in the case of a partner-
ship, a partner who owns either more
than 10 percent of the capital interest,
or more than 10 percent of the profits
interest, of the partnership. Thus, an
individual who owns only 2 percent of
the profits interest but 11 percent of
the capital interest of a partnership is
an owner-employee. A partner’s inter-
est in the profits and the capital of the
partnership shall be determined by the
partnership agreement. In the absence
of any provision regarding the sharing
of profits, the interest in profits of the
partners will be determined in the
same manner as their distributive
shares of partnership taxable income.
However, a guaranteed payment (as de-
scribed in section 707(c)) is not consid-
ered a distributive share of partnership
income for such purpose. See section
704(b), relating to the determination of
the distributive share by the income or
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loss ratio, and the regulations there-
under. In the absence of a provision in
the partnership agreement, a partner’s
capital interest in a partnership shall
be determined on the basis of his inter-
est in the assets of the partnership
which would be distributable to such
partner upon his withdrawal from the
partnership, or upon liquidation of the
partnership, whichever is the greater.

(e) Definition of employer. (1) For pur-
poses of section 401, a sole proprietor is
considered to be his own employer, and
the partnership is considered to be the
employer of each of the partners. Thus,
an individual partner is not an em-
ployer who may establish a qualified
plan with respect to his services to the
partnership.

(2) Regardless of the provision of
local law, a partnership is deemed, for
purposes of section 401, to be con-
tinuing until such time as it is termi-
nated within the meaning of section
708, relating to the continuation of a
partnership.

[T.D. 6675, 28 FR 10123, Sept. 17, 1963, as
amended by T.D. 9849, 84 FR 9234, Mar. 14,
2019]

§1.401-11-1.401.13 [Reserved]

§1.401-14 Inclusion of medical bene-
fits for retired employees in quali-
fied pension or annuity plans.

(a) Introduction. Under section 401(h)
a qualified pension or annuity plan
may make provision for the payment of
sickness, accident, hospitalization, and
medical expenses for retired employ-
ees, their spouses, and their depend-
ents. The term ‘‘medical benefits de-
scribed in section 401(h)”’ is used in this
section to describe such payments.

(b) In general—(1) Coverage. Under
section 401(h), a qualified pension or
annuity plan may provide for the pay-
ment of medical benefits described in
section 401(h) only for retired employ-
ees, their spouses, or their dependents.
To be ‘“‘retired” for purposes of eligi-
bility to receive medical benefits de-
scribed in section 401(h), an employee
must be eligible to receive retirement
benefits provided under the pension
plan, or else be retired by an employer
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providing such medical benefits by rea-
son of permanent disability. For pur-
poses of the preceding sentence, an em-
ployee is not considered to be eligible
to receive retirement benefits provided
under the plan if he is still employed
by the employer and a separation from
employment is a condition to receiving
the retirement benefits.

(2) Discrimination. A plan which pro-
vides medical benefits described in sec-
tion 401(h) must not discriminate in
favor of officers, shareholders, super-
visory employees, or highly com-
pensated employees with respect to
coverage and with respect to the con-
tributions or benefits under the plan.
The determination of whether such a
plan so discriminates is made with ref-
erence to the retirement portion of the
plan as well as the portion providing
the medical benefits described in sec-
tion 401(h). Thus, for example, a plan
will not be qualified under section 401
if it discriminates in favor of employ-
ees who are officers or shareholders
with respect to either portion of the
plan.

(3) Funding medical benefits. Contribu-
tions to provide the medical benefits
described in section 401(h) may be
made either on a contributory or non-
contributory basis, without regard to
whether the contributions to fund the
retirement benefits are made on a
similar basis. Thus, for example, the
contributions to fund the medical ben-
efits described in section 401(h) may be
provided for entirely out of employer
contributions even though the retire-
ment benefits under the plan are deter-
mined on the basis of both employer
and employee contributions.

(4) Definitions. For purposes of sec-
tion 401(h) and this section:

(i) The term dependent shall have the
same meaning as that assigned to it by
section 152, and

(ii) The term medical expense means
expenses for medical care as defined in
section 213(e)(1).

(c) Requirements. The requirements
which must be met for a qualified pen-
sion or annuity plan to provide medical
benefits described in section 401(h) are
set forth in subparagraphs (1) through
(5) of this paragraph.

(1) Benefits. (i) The plan must specify
the medical benefits described in sec-
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tion 401(h) which will be available and
must contain provisions for deter-
mining the amount which will be paid.
Such benefits, when added to any life
insurance protection provided for
under the plan, must be subordinate to
the retirement benefits provided by
such plan. For purposes of this section,
life insurance protection includes any
benefit paid under the plan on behalf of
an employee-participant as a result of
the employee-participant’s death to
the extent such payment exceeds the
amount of the reserve to provide the
retirement benefits for the employee-
participant existing at his death. The
medical benefits described in section
401(h) are considered subordinate to the
retirement benefits if at all times the
aggregate of contributions (made after
the date on which the plan first in-
cludes such medical benefits) to pro-
vide such medical benefits and any life
insurance protection does not exceed 25
percent of the aggregate contributions
(made after such date) other than con-
tributions to fund past service credits.

(ii) The meaning of the term subordi-
nate may be illustrated by the fol-
lowing example:

Example. The X Corporation amends its
qualified pension plan to provide medical
benefits described in section 401(h) effective
for the taxable year 1964. The total contribu-
tions under the plan (excluding those for
past service credits) for the taxable year 1964
are $125,000, allocated as follows: $100,000 for
retirement benefits, $10,000 for life insurance
protection, and $15,000 for medical benefits
described in section 401(h). The medical ben-
efits described in section 401(h) are consid-
ered subordinate to the retirement benefits
since the portion of the contributions allo-
cated to the medical benefits described in
section 401(h) ($15,000) and to life insurance
protection after such medical benefits were
included in the plan ($10,000), or $25,000, does
not exceed 25 percent of $125,000. For the tax-
able year 1965, the X Corporation contributes
$140,000 (exclusive of contributions for past
service credits) allocated as follows: $100,000
for retirement benefits, $10,000 for life insur-
ance protection, and $30,000 for medical bene-
fits described in section 401(h). The medical
benefits described in section 401(h) are con-
sidered subordinate to the retirement bene-
fits since the aggregate contributions allo-
cated to the medical benefits described in
section 401(h) ($45,000) and to life insurance
protection after such medical benefits were
included in the plan ($20,000) or $65,000 does
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not exceed 25 percent of $265,000, the aggre-
gate of the contributions made in 1964 and
1965.

(2) Separate accounts. Where medical
benefits described in section 401(h) are
provided for under a qualified pension
or annuity plan, a separate account
must be maintained with respect to
contributions to fund such benefits.
The separation required by this section
is for recordkeeping purposes only.
Consequently, the funds in the medical
benefits account need not be separately
invested. They may be invested with
funds set aside for retirement purposes
without identification of which invest-
ment properties are allocable to each
account. However, where the invest-
ment properties are not allocated to
each account, the earnings on such
properties must be allocated to each
account in a reasonable manner.

(3) Reasonable and ascertainable. Sec-
tion 401(h) further requires that
amounts contributed to fund medical
benefits therein described must be rea-
sonable and ascertainable. For the
rules relating to the deduction of such
contributions, see paragraph (f) of
§1.404(a)-3. The employer must, at the
time he makes a contribution, des-
ignate that portion of such contribu-
tion allocable to the funding of medical
benefits.

(4) Impossibility of diversion prior to
satisfaction of all liabilities. Section
401(h) further requires that it must be
impossible, at any time prior to the
satisfaction of all liabilities under the
plan to provide for the payment of
medical benefits described in section
401(h), for any part of the corpus or in-
come of the medical benefits account
to be (within the taxable year or there-
after) used for, or diverted to, any pur-
pose other than the providing of such
benefits. Consequently, a plan which,
for example, under its terms, permits
funds in the medical benefits account
to be used for any retirement benefit
provided under the plan does not sat-
isfy the requirements of section 401(h)
and will not qualify under section
401(a). However, the payment of any
necessary or appropriate expenses at-
tributable to the administration of the
medical benefits account does not af-
fect the qualification of the plan.
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(5) Reversion upon satisfaction of all li-
abilities. The plan must provide that
any amounts which are contributed to
fund medical benefits described in sec-
tion 401(h) and which remain in the
medical benefits account upon the sat-
isfaction of all liabilities arising out of
the operation of the medical benefits
portion of the plan are to be returned
to the employer.

(6) Forfeitures. The plan must ex-
pressly provide that in the event an in-
dividual’s interest in the medical bene-
fits account is forfeited prior to termi-
nation of the plan an amount equal to
the amount of the forfeiture must be
applied as soon as possible to reduce
employer contributions to fund the
medical benefits described in section
401(h).

(d) Effective date. This section applies
to taxable years of a qualified pension
or annuity plan beginning after Octo-
ber 23, 1962.

[T.D. 6722, 29 FR 5072, Apr. 14, 1964]

§1.401(a)-1 Post-ERISA qualified plans
and qualified trusts; in general.

(a) Introduction—(1) In general. This
section and the following regulation
sections under section 401 reflect the
provisions of section 401 after amend-
ment by the Employee Retirement In-
come Security Act of 1974 (Pub. L. 93—
406) (“ERISA”).

(2) [Reserved]

(b) Requirements for pension plans—(1)
Definitely determinable benefits. (i) In
order for a pension plan to be a quali-
fied plan under section 401(a), the plan
must be established and maintained by
an employer primarily to provide sys-
tematically for the payment of defi-
nitely determinable benefits to its em-
ployees over a period of years, usually
for life, after retirement or attainment
of normal retirement age (subject to
paragraph (b)(2) of this section). A plan
does not fail to satisfy this paragraph
(b)(1)(A) merely because the plan pro-
vides, in accordance with section
401(a)(36), that a distribution may be
made from the plan to an employee
who has attained age 62 and who is not
separated from employment at the
time of such distribution.

(ii) Section 1.401-1(b)(1)(i), a pre-
ERISA regulation, provides rules appli-
cable to this requirement, and that
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