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or supplemental costs added by amend-
ment.

(3) In any case in which a suspension
of a profit-sharing plan is considered a
discontinuance, the discontinuance be-
comes effective not later than the last
day of the taxable year of the employer
following the last taxable year of such
employer for which a substantial con-
tribution was made under the profit-
sharing plan.

(d) Contributions or benefits which re-
main forfeitable. The provisions of this
section do not apply to amounts which
are reallocated to prevent the discrimi-
nation prohibited by section 401(a)(4).

(e) Effective date. This section shall
apply to taxable years of a qualified
plan commencing after September 30,
1963. In the case of the termination or
complete discontinuance (as defined in
this section) of any qualified plan dur-
ing any such taxable year, the rights
accorded to each employee covered
under the plan must conform to the re-
quirements of this section. However, a
plan which is qualified on September
30, 1963, will not be disqualified merely
because it does not expressly include
the provisions prescribed by this sec-
tion.

[T.D. 6675, 28 FR 10120, Sept. 17, 1963, as
amended by T.D. 9849, Mar. 14, 2019]

§1.401-7 Forfeitures under a qualified
pension plan.

(a) General rules. In the case of a trust
forming a part of a qualified pension
plan, the plan must expressly provide
that forfeitures arising from severance
of employment, death, or for any other
reason, must not be applied to increase
the benefits any employee would other-
wise receive under the plan at any time
prior to the termination of the plan or
the complete discontinuance of em-
ployer contributions thereunder. The
amounts so forfeited must be used as
soon as possible to reduce the employ-
er’s contributions under the plan. How-
ever, a qualified pension plan may an-
ticipate the effect of forfeitures in de-
termining the costs under the plan.
Furthermore, a qualified plan will not
be disqualified merely because a deter-
mination of the amount of forfeitures
under the plan is made only once dur-
ing each taxable year of the employer.
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(b) Examples. The rules of paragraph
(a) of this section may be illustrated by
the following examples:

Example 1. The B Company Pension Trust
forms a part of a pension plan which is fund-
ed by individual level annual premium annu-
ity contracts. The plan requires ten years of
service prior to obtaining a vested right to
benefits under the plan. One of the com-
pany’s employees resigns his position after
two years of service. The insurance company
paid to the trustees the cash surrender value
of the contract—$750. The B Company must
reduce its next contribution to the pension
trust by this amount.

Example 2. The C Corporation’s trusteed
pension plan has been in existence for 20
years. It is funded by individual contracts
issued by an insurance company, and the
premiums thereunder are paid annually.
Under such plan, the annual premium ac-
crued for the year 1966 is due and is paid on
January 2, 1966, and on July 1 of the same
year the plan is terminated due to the lig-
uidation of the employer. Some forfeitures
were incurred and collected by the trustee
with respect to those participants whose em-
ployment terminated between January 2 and
July 1. The plan provides that the amount of
such forfeitures is to be applied to provide
additional annuity benefits for the remain-
ing employees covered by the plan. The pen-
sion plan of the C Corporation satisfies the
provisions of section 401(a)(8). Although for-
feitures are used to increase benefits in this
case, this use of forfeitures is permissible
since no further contributions will be made
under the plan.

(c) Effective date. This section applies
to taxable years of a qualified plan
commencing after September 30, 1963.
However, a plan which is qualified on
September 30, 1963, will not be disquali-
fied merely because it does not ex-
pressly include the provisions pre-
scribed by this section.

[T.D. 6675, 28 FR 10121, Sept. 17, 1963]
§1.401-8 [Reserved]

§1.401-9 Face-amount certificates—
nontransferable annuity contracts.

(a) Face-amount certificates treated as
annuity contracts. Section 401(g) pro-
vides that a face-amount certificate (as
defined in section 2(a)(15) of the Invest-
ment Company Act of 1940 (15 U.S.C.
sec. 80a-2)) which is not transferable
within the meaning of paragraph (b)(3)
of this section shall be treated as an
annuity contract for purposes of sec-
tions 401 through 404 for any taxable
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year of a plan subject to such sections
beginning after December 31, 1962. Ac-
cordingly, there may be established for
any such taxable year a qualified plan
under which such face-amount certifi-
cates are purchased for the partici-
pating employees without the creation
of a trust or custodial account. How-
ever, for such a plan to qualify, the
plan must satisfy all the requirements
applicable to a qualified annuity plan
(see section 403(a) and the regulations
thereunder).

(b) Nontransferability of face-amount
certificates and annuity contracts. (1)(i)
Section 401(g) provides that, in order
for any face-amount certificate, or any
other contract issued after December
31, 1962, to be subject to any provision
under sections 401 through 404 which is
applicable to annuity contracts, as
compared to other forms of invest-
ment, such certificate or contract must
be nontransferable at any time when it
is held by any person other than the
trustee of a trust described in section
401(a) and exempt under section 501(a).
Thus, for example, in order for a group
or individual retirement income con-
tract to be treated as an annuity con-
tract, if such contract is not held by
the trustee of an exempt employees’
trust, it must satisfy the requirements
of this section. Furthermore, a face-
amount certificate or an annuity con-
tract will be subject to the tax treat-
ment under section 403(b) only if it sat-
isfies the requirements of section 401(g)
and this section. Any certificate or
contract in order to satisfy the provi-
sions of this section must expressly
contain the provisions that are nec-
essary to make such certificate or con-
tract not transferable within the mean-
ing of this paragraph.

(ii) In the case of any group contract
purchased by an employer under a plan
to which sections 401 through 404 apply,
the restriction on transferability re-
quired by section 401(g) and this sec-
tion applies to the interest of the em-
ployee participants under such group
contract but not to the interest of the
employer under such contract.

(2) If a trust described in section
401(a) which is exempt from tax under
section 501(a) distributes any annuity,
endowment, retirement income, or life
insurance contract, then the rules re-
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lating to the taxability of the dis-
tributee of any such contract are set
forth in paragraph (a)(2) of §1.402(a)-1.

(3) A face-amount certificate or an
annuity contract is transferable if the
owner can transfer any portion of his
interest in the certificate or contract
to any person other than the issuer
thereof. Accordingly, such a certificate
or contract is transferable if the owner
can sell, assign, discount, or pledge as
collateral for a loan or as security for
the performance of an obligation or for
any other purpose his interest in the
certificate or contract to any person
other than the issuer thereof. On the
other hand, for purposes of section
401(g), a face-amount certificate or an-
nuity contract is not considered to be
transferable merely because such cer-
tificate or contract, or the plan of
which it is a part, contains a provision
permitting the employee to designate a
beneficiary to receive the proceeds of
the certificate or contract in the event
of his death, or contains a provision
permitting the employee to elect to re-
ceive a joint and survivor annuity, or
contains other similar provisions.

(4) A material modification in the
terms of an annuity contract con-
stitutes the issuance of a new contract
regardless of the manner in which it is
made.

(c) Examples. The rules of this section
may be illustrated by the following ex-
amples:

Example 1. The P Employees’ Annuity Plan
is a nontrusteed plan which is funded by in-
dividual annuity contracts issued by the Y
Insurance Company. Each annuity contract
issued by such company after December 31,
1962, provides, on its face, that it is ‘“‘NoT
TRANSFERABLE’’. The terms of each such con-
tract further provide that, ‘“This contract
may not be sold, assigned, discounted, or
pledged as collateral for a loan or as security
for the performance of an obligation or for
any other purpose, to any person other than
this company.” The annuity contracts of the
P Employees’ Annuity Plan satisfy the re-
quirements of section 401(g) and this section.

Example 2. The R Company Pension Trust
forms a part of a pension plan which is fund-
ed by individual level premium annuity con-
tracts. Such contracts are purchased by the
trustee of the R Company Pension Trust
from the Y Insurance Company. The trustee
of the R Company Pension Trust is the legal
owner of each such contract at all times
prior to the distribution of such contract to
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a qualifying annuitant. The trustee pur-
chases such a contract on January 3, 1963, in
the name of an employee who qualifies on
that date for coverage under the plan. At the
time such contract is purchased, and while
the contract is held by the trustee of the R
Company Pension Trust, the contract does
not contain any restrictions with respect to
its transferability. The annuity contract
purchased by the trustee of the R Company
Pension Trust satisfies the requirements of
section 401(g) and this section while it is held
by the trustee.

Example 3. A is the trustee of the X Cor-
poration’s Employees’ Pension Trust. The
trust forms a part of a pension plan which is
funded by individual level premium annuity
contracts. The trustee is the legal owner of
such contracts, but the employees covered
under the plan obtain beneficial interests in
such contracts after ten years of service with
the X Corporation. On January 15, 1980, A
distributes to D an annuity contract issued
to A in D’s name on June 25, 1959, and dis-
tributes to E an annuity contract issued to A
in E’s name on September 30, 1963. The con-
tract issued to D need not be nontransfer-
able, but the contract issued to E must be
nontransferable in order to satisfy the re-
quirements of section 401(g) and this section.

Example 4. The corpus of the Y Corpora-
tion’s Employees’ Pension Plan consists of
individual insurance contracts in the names
of the covered employees and an auxiliary
fund which is used to convert such policies
to annuity contracts at the time a bene-
ficiary of such trust retires. F retires on
June 15, 1963, and the trustee converts the in-
dividual insurance contract on F’s life to a
life annuity which is distributed to him. The
life annuity issued on F’s life must be non-
transferable in order to satisfy the require-
ments of section 401(g) and this section.

[T.D. 6675, 28 FR 10122, Sept. 17, 1963]

§1.401-10 Definitions relating to plans
covering self-employed individuals.

(a) In general. (1) Certain self-em-
ployed individuals may be covered by a
qualified pension, annuity, or profit-
sharing plan for taxable years begin-
ning after December 31, 1962. This sec-
tion contains definitions relating to
plans covering self-employed individ-
uals.

(2) A self-employed individual is cov-
ered under a qualified plan during the
period beginning with the date a con-
tribution is first made by, or for, him
under the qualified plan and ending
when there are no longer funds under
the plan which can be used to provide
him or his beneficiaries with benefits.
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(b) Treatment of a self-employed indi-
vidual as an employee. (1) For purposes
of section 401, a self-employed indi-
vidual who receives earned income
from an employer during a taxable
year of such employer beginning after
December 31, 1962, shall be considered
an employee of such employer for such
taxable year. Moreover, such an indi-
vidual will be considered an employee
for a taxable year if he would otherwise
be treated as an employee but for the
fact that the employer did not have net
profits for that taxable year. Accord-
ingly, the employer may cover such an
individual under a qualified plan dur-
ing years of the plan beginning with or
within a taxable year of the employer
beginning after December 31, 1962.

(2) If a self-employed individual is en-
gaged in more than one trade or busi-
ness, each such trade or business shall
be considered a separate employer for
purposes of applying the provisions of
sections 401 through 404 to such indi-
vidual. Thus, if a qualified plan is es-
tablished for one trade or business but
not the others, the individual will be
considered an employee only if he re-
ceived earned income with respect to
such trade or business and only the
amount of such earned income derived
from that trade or business shall be
taken into account for purposes of the
qualified plan.

(3)(iQ) The term employee, for purposes
of section 401, does not include a self-
employed individual when the term
‘“‘common-law’”’ employee is used or
when the context otherwise requires
that the term ‘‘employee’ does not in-
clude a self-employed individual. The
term ‘‘common- law’’ employee also in-
cludes an individual who is treated as
an employee for purposes of section 401
by reason of the provisions of section
7701(a)(20), relating to the treatment of
certain full-time life insurance sales-
men as employees. Furthermore, an in-
dividual who is a common-law em-
ployee is not a self-employed indi-
vidual with respect to income attrib-
utable to such employment, even
though such income constitutes net
earnings from self-employment as de-
fined in section 1402(a). Thus, for exam-
ple, a minister who is a common-law
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