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§ 1.419A-2T

§1.419-1T), reduced by employer con-
tributions to the fund before the close
of such first taxable year to the extent
that such contributions are not deduct-
ible for the taxable year of the em-
ployer with or within which such tax-
able year of the fund ends and for any
prior taxable year of the employer,
over (b) the account limit which would
have applied to the taxable year of the
fund for which the excess is being com-
puted (without regard to this transi-
tion rule). A welfare benefit fund is
treated as in existence on July 18, 1984,
for purposes of this transition rule only
if amounts were actually set aside in
such fund on such date to provide wel-
fare benefits enumerated under section
419A.

[T.D. 8073, 51 FR 4329, Feb. 4, 1986, as amend-
ed at 51 FR 11303, Apr. 2, 1986]

§ 1.419A-2T Qualified asset account
limitation for collectively bargained
funds. (Temporary)

Q-1: What account limits apply to
welfare benefit funds that are main-
tained pursuant to a collective bar-
gaining agreement?

A-1: Contributions to a welfare ben-
efit fund maintained pursuant to one
or more collective bargaining agree-
ments and the reserves of such a fund
generally are subject to the rules of
sections 419, 419A, and 512. However,
neither contributions to nor reserves of
such a collectively bargained welfare
benefit fund shall be treated as exceed-
ing the otherwise applicable limits of
section 419(b), 419A(b), or 512(a)(3)(E)
until the earlier of: (i) The date on
which the last of the collective bar-
gaining agreements relating to the
fund in effect on, or ratified on or be-
fore, the date of issuance of final regu-
lations concerning such limits for col-
lectively bargained welfare benefit
funds terminates (determined without
regard to any extension thereof agreed
to after the date of issuance of such
final regulations), or (ii) the date 3
years after the issuance of such final
regulations.

Q-2: What is a welfare benefit fund
maintained pursuant to a collective
bargaining agreement for purposes of
Q&A-1?

A-2: (1) For purposes of Q&A-1, a col-
lectively Dbargained welfare benefit
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fund is a welfare benefit fund that is
maintained pursuant to an agreement
which the Secretary of Labor deter-
mines to be a collective bargaining
agreement and which meets the re-
quirements of the Secretary of the
Treasury as set forth in paragraph 2
below.

(2) Notwithstanding a determination
by the Secretary of Labor that an
agreement is a collective bargaining
agreement, a welfare benefit fund is
considered to be maintained pursuant
to a collective bargaining agreement
only if the benefits provided through
the fund were the subject of arms-
length negotiations between employee
representatives and one or more em-
ployers, and if such agreement between
employee representatives and one or
more employers satisfies section
7701(a)(46) of the Code. Moreover, the
circumstances surrounding a collective
bargaining agreement must evidence
good faith bargaining between adverse
parties over the welfare benefits to be
provided through the fund. Finally, a
welfare benefit fund is not considered
to be maintained pursuant to a collec-
tive bargaining agreement unless at
least 50 percent of the employees eligi-
ble to receive benefits under the fund
are covered by the collective bar-
gaining agreement.

(3) In the case of a collectively bar-
gained welfare benefit fund, only the
portion of the fund (as determined
under allocation rules to be provided
by the Commissioner) attributable to
employees covered by a collective bar-
gaining agreement, and from which
benefits for such employees are pro-
vided, is considered to be maintained
pursuant to a collective bargaining
agreement.

(4) Notwithstanding the preceding
paragraphs and pending the issuance of
regulations setting account limits for
collectively bargained welfare benefit
funds, a welfare benefit fund will not be
treated as a collectively bargained wel-
fare benefit fund for purposes of Q&A-
1 if and when, after July 1, 1985, the
number of employees who are not cov-
ered by a collective bargaining agree-
ment and are eligible to receive bene-
fits under the fund increases by reason
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of an amendment, merger, or other ac-
tion of the employer or the fund. In ad-
dition, pending the issuance of such
regulations, for purposes of applying
the 50 percent test of paragraph (2) to a
welfare benefit fund that is not in ex-
istence on July 1, 1985, ‘90 percent’
shall be substituted for ‘50 percent’’.

[T.D. 8034, 50 FR 27428, July 3, 1985]

§ 1.419A(f)(6)-1 Exception for 10 or
more employer plan.

(a) Requirements—(1) In general. Sec-
tions 419 and 419A do not apply in the
case of a welfare benefit fund that is
part of a 10 or more employer plan de-
scribed in section 419A(f)(6). A plan is a
10 or more employer plan described in
section 419A(f)(6) only if it is a single
plan—

(i) To which more than one employer
contributes;

(ii) To which no employer normally
contributes more than 10 percent of the
total contributions contributed under
the plan by all employers;

(iii) That does not maintain an expe-
rience-rating arrangement with respect
to any individual employer; and

(iv) That satisfies the requirements
of paragraph (a)(2) of this section.

(2) Compliance information. A plan sat-
isfies the requirements of this para-
graph (a)(2) if the plan is maintained
pursuant to a written document that
requires the plan administrator to
maintain records sufficient for the
Commissioner or any participating em-
ployer to readily verify that the plan
satisfies the requirements of section
419A(f)(6) and this section and that pro-
vides the Commissioner and each par-
ticipating employer (or a person acting
on the participating employer’s behalf)
with the right, upon written request to
the plan administrator, to inspect and
copy all such records. See §1.414(g)-1
for the definition of plan adminis-
trator.

(3) Application of rules—(i) In general.
The requirements described in para-
graph (a)(1) and (2) of this section must
be satisfied both in form and in oper-
ation.

(ii) Arrangement is considered in its en-
tirety. The determination of whether a
plan is a 10 or more employer plan de-
scribed in section 419A(f)(6) is based on
the totality of the arrangement and all

§ 1.419A(H)(6)-1

related facts and circumstances, in-
cluding any related insurance con-
tracts. Accordingly, all agreements and
understandings (including promotional
materials and policy illustrations) and
the terms of any insurance contract
will be taken into account in deter-
mining whether the requirements are
satisfied in form and in operation.

(b) Experience-rating arrangements—(1)
General rule. A plan maintains an expe-
rience-rating arrangement with respect
to an individual employer and thus
does not satisfy the requirement of
paragraph (a)(1)(iii) of this section if,
with respect to that employer, there is
any period for which the relationship
of contributions under the plan to the
benefits or other amounts payable
under the plan (the cost of coverage) is
or can be expected to be based, in
whole or in part, on the benefits experi-
ence or overall experience (or a proxy
for either type of experience) of that
employer or one or more employees of
that employer. For purposes of this
paragraph (b)(1), an employer’s con-
tributions include all contributions
made by or on behalf of the employer
or the employer’s employees. See para-
graph (d) of this section for the defini-
tions of benefits experience, overall expe-
rience, and benefits or other amounts pay-
able. The rules of this paragraph (b)
apply under all circumstances, includ-
ing employer withdrawals and plan ter-
minations.

(2) Adjustment of contributions. An ex-
ample of a plan that maintains an ex-
perience-rating arrangement with re-
spect to an individual employer is a
plan that entitles an employer to (or
for which the employer can expect) a
reduction in future contributions if
that employer’s overall experience is
positive. Similarly, a plan maintains
an experience-rating arrangement with
respect to an individual employer
where an employer can expect its fu-
ture contributions to be increased if
the employer’s overall experience is
negative. A plan also maintains an ex-
perience-rating arrangement with re-
spect to an individual employer where
an employer is entitled to receive (or
can expect to receive) a rebate of all or
a portion of its contributions if that
employer’s overall experience is posi-
tive or, conversely, where an employer
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