
41 

Internal Revenue Service, Treasury § 521.108 

States income tax attaches to such 
profits if such enterprise, through its 
sales agents in the United States, se-
cures orders for its products, the sales 
being made in Denmark. 

(c) United States permanent establish-
ment. A nonresident alien (including a 
nonresident alien individual, fiduciary 
and partnership), who is a resident of 
Denmark, or a Danish corporation, 
whether or not carrying on a Danish 
enterprise, having a permanent estab-
lishment in the United States, is sub-
ject to tax upon industrial or commer-
cial profits from sources within the 
United States to the same extent as 
are nonresident aliens and foreign cor-
porations engaged in trade or business 
therein. In the determination of the in-
come taxable to such alien or foreign 
corporation all industrial and commer-
cial profits from sources within the 
United States shall be deemed to be al-
locable to the permanent establish-
ment in the United States. Hence, for 
example, if a Danish enterprise having 
a permanent establishment in the 
United States sells in the United 
States, through a commission agent 
therein goods produced in Denmark, 
the resulting profits derived from 
United States sources from such trans-
actions are allocable to such perma-
nent establishment even though such 
transactions were carried on independ-
ently of such establishment. In deter-
mining industrial and commercial prof-
its no account shall be taken of the 
mere purchase of merchandise within 
the United States by the Danish enter-
prise. The industrial or commercial 
profits of the permanent establishment 
shall be determined as if the establish-
ment were an independent enterprise 
engaged in the same or similar activi-
ties and dealing at arm’s length with 
the enterprise of which it is a perma-
nent establishment. 

§ 521.106 Control of a domestic enter-
prise by a Danish enterprise. 

Article IV of the convention pro-
vides, in effect, that if a Danish cor-
poration by reason of its control of a 
domestic enterprise imposes on such 
later enterprise conditions different 
from those which would result from 
normal business relations between 
independent enterprises, the accounts 

between the enterprises may be ad-
justed so as to ascertain the true net 
income of each enterprise. The purpose 
is to place the controlled domestic en-
terprise on a tax parity with an uncon-
trolled domestic enterprise by deter-
mining, according to the standard of an 
uncontrolled enterprise, the true net 
income from the property and business 
of the controlled enterprise. The basic 
objective of the article is that if the 
accounting records do not truly reflect 
the net income from the property and 
business of such domestic enterprise 
the Commissioner of Internal Revenue 
may intervene and, by making such 
distributions, apportionments, or allo-
cations as he may deem necessary of 
gross income or deductions of any item 
or element affecting net income as be-
tween such domestic enterprise and the 
Danish enterprise by which it is con-
trolled or directed, determine the true 
net income of the domestic enterprise. 
The provisions of § 29.45–1 of Regula-
tions 111 (26 CFR 1949 ed. Supps. 29.45– 
1) [and § 39.45–1 of Regulations 118 (26 
CFR, Rev. 1953, Parts 1–79, and Supps.)] 
shall, insofar as applicable, be followed 
in the determination of the net income 
of the domestic business. 

§ 521.107 Income from operation of 
ships or aircraft. 

The income derived from the oper-
ation of ships or aircraft registered in 
Denmark by a nonresident alien who is 
a resident of Denmark, or by a Danish 
corporation, and carrying on an enter-
prise in Denmark, is, for taxable years 
beginning on or after January 1, 1948, 
exempt from United States income tax 
under the provisions of Article V of the 
convention. 

§ 521.108 Exemption from, or reduc-
tion in rate of, United States tax in 
the case of dividends, interest and 
royalties. 

(a) Dividends—(1) General. The tax im-
posed by the Internal Revenue Code in 
the case of dividends received from 
sources within the United States by (i) 
a nonresident alien (including a non-
resident alien individual, fiduciary and 
partnership) who is a resident of Den-
mark, or (ii) a Danish corporation is, 
for taxable years beginning on and 

VerDate Sep<11>2014 11:02 May 18, 2020 Jkt 250109 PO 00000 Frm 00051 Fmt 8010 Sfmt 8010 Q:\26\26V21.TXT PC31kp
ay

ne
 o

n 
V

M
O

F
R

W
IN

70
2 

w
ith

 $
$_

JO
B



42 

26 CFR Ch. I (4–1–20 Edition) § 521.108 

after January 1, 1948, limited to 15 per-
cent under the provisions of Article VI 
(relating to dividends) if such alien or 
corporation, at no time during the tax-
able year in which such dividends were 
so derived, had a permanent establish-
ment within the United States. Thus, if 
a nonresident alien who is a resident of 
Denmark, performs personal services 
within the United States during the 
calendar year 1948 but has at no time 
during such year a permanent estab-
lishment within the United States, he 
is entitled to the reduced rate of tax 
with respect to such dividends derived 
in that year from United States 
sources, as provided in Article VI of 
the convention, even though by reason 
of his having rendered personal serv-
ices within the United States he is en-
gaged in trade or business therein in 
that year within the meaning of sec-
tion 211(b) of the Internal Revenue 
Code. If, for example, A, a nonresident 
alien who is a resident of Denmark, de-
rives in 1948, $5,000 compensation for 
such personal services and his only 
other income from sources within the 
United States consists of dividends, the 
dividends are subject to tax at a rate 
not to exceed 15 percent and his earned 
income is subject to normal tax and 
surtax without taking the dividends 
into account in determining the tax on 
such earned income. 

(2) Dividends paid by a United States 
subsidiary corporation. Under the provi-
sions of Article VI(3) of the convention, 
dividends paid by a domestic corpora-
tion to a Danish corporation are sub-
ject to tax at the rate of only 5 percent 
if (i) such Danish corporation controls, 
directly or indirectly, at the time the 
dividend is paid 95 percent or more of 
the voting power in such domestic cor-
poration, (ii) not more than 25 percent 
of the gross income of the domestic 
corporation for the three-year period 
immediately preceding the taxable 
year in which the dividend is paid con-
sists of dividends and interest (other 
than dividends and interest paid to 
such domestic corporation by its own 
subsidiary corporations, if any), and 
(iii) the relationship between such do-
mestic corporation and such Danish 
corporation has not been arranged or 
maintained primarily with the inten-

tion of securing such reduced rate of 5 
percent. 

(b) Interest and royalties. (1) Interest, 
whether on bonds, securities, notes, de-
bentures, or any other form of indebt-
edness (including interest on obliga-
tions of the United States and on obli-
gations of instrumentalities of the 
United States), and royalties for the 
right to use copyrights, patents, de-
signs, secret processes and formulae, 
trade-marks, and other analogous prop-
erty and royalties (including rentals 
and like payments in respect of motion 
picture films) received from sources 
within the United States by (i) a non-
resident alien (including a nonresident 
alien individual, fiduciary, and part-
nership) who is a resident of Denmark, 
or (ii) a Danish corporation, are, for 
taxable years beginning on and after 
January 1, 1948, exempt from United 
States tax under the provisions of Arti-
cles VII and VIII of the convention if 
such alien or corporation at no time 
during the taxable year in which such 
interest or royalty was so derived had 
a permanent establishment situated 
within the United States. 

(2) Such interest and royalties are, 
therefore, not subject to the with-
holding provisions of the Internal Rev-
enue Code. 

(c) Beneficiaries of an estate or trust. 
(1) A nonresident alien who is a resi-
dent of Denmark and who is a bene-
ficiary of a domestic estate or trust 
shall be entitled to the exemption, or 
reduction in the rate of tax, as the case 
may be, provided in Articles VI, VII 
and VIII of the convention with respect 
to dividends, interest and royalties to 
the extent that such item or items are 
included in his distributive share of in-
come of such estate or trust if he at no 
time during the taxable year had a per-
manent establishment in the United 
States. In such case such beneficiary 
must, in order to be entitled to the ex-
emption or reduction in the rate of tax 
execute Form 101–D or Form 1001A-D 
(modified to show dividends where ap-
plicable) and file such form with the fi-
duciary of such estate or trust in the 
United States. 

(2) In any case in which dividends, in-
terest or royalties are derived from 
United States sources by a Danish es-
tate or trust, any beneficiary of such 
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estate or trust who is not a resident of 
Denmark, or who has a permanent es-
tablishment in the United States, is 
not entitled to any exemption under 
the convention with respect to such in-
come included in his distributive share 
of the income of the estate or trust. 

§ 521.109 Real property income, nat-
ural resource royalties. 

Under Article IX of the convention, a 
nonresident alien (including a non-
resident alien individual, fiduciary, 
and partnership) who is a resident of 
Denmark, or a Danish corporation, who 
derives from sources within the United 
States in any taxable year beginning 
on or after January 1, 1948, income 
from real property (not including inter-
est derived from mortgages or bonds 
secured by real property) or royalties 
from the operation of mines, quarries, 
oil wells or other natural resources 
may, for such taxable year, elect to be 
subject to Federal income tax as if 
such alien or corporation were engaged 
in trade or business within the United 
States by reason of having a perma-
nent establishment therein during such 
taxable year. Such election shall be 
made by so signifying on the return for 
such year. The election so signified 
shall be irrevocable for the taxable 
year for which such election is made. 
In such case a return may be filed by 
the nonresident alien or foreign cor-
poration even though the sole income 
of such alien or corporation from 
sources within the United States is 
fixed or determinable annual or peri-
odical income upon which the tax has 
been fully satisfied at the source and 
there exists no necessity for the filing 
of the return except for the purposes of 
securing the benefits of Article IX of 
the convention. See § 29.217–2 of Regula-
tions 111 (26 CFR 1949 ed. Supps. 29.217– 
2) [and § 39.217–2 of Regulations 118 (26 
CFR, Rev. 1953, Parts 1–79, and Supps.)] 

§ 521.110 Government wages, salaries, 
pensions and similar remuneration. 

Under Article X (1) of the convention 
any wage, salary, similar compensation 
or pension paid by the Government of 
Denmark or by any other public au-
thority within Denmark to an indi-
vidual in the United States is exempt 
from Federal income tax for taxable 

years beginning on and after January 
1, 1948. By reason, however, of the ap-
plication of Article XV (a) of the con-
vention, such exemption does not apply 
to recipients of such income who are 
either citizens of the United States or 
alien residents therein. As to the tax-
ation generally of compensation of 
alien employees of foreign govern-
ments, see section 116(h) of the Inter-
nal Revenue Code and § 29.116–2 of Reg-
ulations 111 (26 CFR 1949 ed. Supps. 
29.116–2) [and § 39.116–2 of Regulations 
118 (26 CFR, Rev. 1953, Parts 1–79, and 
Supps.)]. 

§ 521.111 Pensions and life annuities. 

Under the provisions of Article X(2) 
of the convention, private pensions and 
life annuities derived from sources 
within the United States by non-
resident alien individuals who are resi-
dents of Denmark are exempt from 
Federal income tax for taxable years 
beginning on and after January 1, 1948. 
The term ‘‘life annuities’’ is defined in 
Article X(3). The term ‘‘private pen-
sions’’ does not include pensions or re-
tired pay paid by the United States or 
by any State or Territory of the United 
States; it does include periodic pay-
ments made in consideration for serv-
ices rendered or by way of compensa-
tion for injuries received. 

§ 521.112 Compensation for labor or 
personal services. 

Article XI of the convention adopts 
the principle that compensation for 
labor or personal services, including 
the practice of the liberal professions, 
is subject to tax only in the con-
tracting State in which such services 
are rendered. Hence, in general, such 
compensation derived by a nonresident 
alien individual residing in Denmark 
for services rendered in the United 
States is subject to Federal income 
tax. Under Article XI of the convention 
this general rule is subject to the fol-
lowing exceptions: 

(a) Where such individual is tempo-
rarily present in the United States for 
a period or periods not exceeding a 
total of 90 days during the taxable 
year, compensation received for labor 
or personal services within the United 
States during such year is exempt from 
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