§101.33

section 10(1) of the Act are given pri-
ority over all other cases in the office
except other cases under section 10(1)
of the Act and cases of like character.

§101.33 Initiation of formal action; set-
tlement.

If, after investigation, it appears that
the Board should determine the dispute
under section 10(k) of the Act, the Re-
gional Director issues a notice of hear-
ing which includes a simple statement
of issues involved in the jurisdictional
dispute and which is served on all par-
ties to the dispute out of which the un-
fair labor practice is alleged to have
arisen. The hearing is scheduled for not
less than 10 days after service of the
notice of the filing of the charge, ex-
cept that in cases involving the na-
tional defense, agreement will be
sought for scheduling of hearing on less
notice. If the parties present to the Re-
gional Director satisfactory evidence
that they have adjusted the dispute,
the Regional Director withdraws the
notice of hearing and either permits
the withdrawal of the charge or dis-
misses the charge. If the parties submit
to the Regional Director satisfactory
evidence that they have agreed upon
methods for the voluntary adjustment
of the dispute, the Regional Director
shall defer action upon the charge and
shall withdraw the notice of hearing if
issued. The parties may agree on an ar-
bitrator, a proceeding under section
9(c) of the Act, or any other satisfac-
tory method to resolve the dispute. If
the agreed-upon method for voluntary
adjustment results in a determination
that employees represented by a
charged union are entitled to perform
the work in dispute, the Regional Di-
rector dismisses the charge against
that union irrespective of whether the
employer complies with that deter-
mination.

§101.34 Hearing.

If the parties have not adjusted the
dispute or agreed upon methods of vol-
untary adjustment, a hearing, usually
open to the public, is held before a
hearing officer. The hearing is non-
adversary in character, and the pri-
mary interest of the hearing officer is
to insure that the record contains as
full a statement of the pertinent facts
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as may be necessary for a determina-
tion of the issues by the Board. All par-
ties are afforded full opportunity to
present their respective positions and
to produce evidence in support of their
contentions. The parties are permitted
to argue orally on the record before the
hearing officer. At the close of the
hearing, the case is transmitted to the
Board for decision. The hearing officer
prepares an analysis of the issues and
the evidence, but makes no rec-
ommendations in regard to resolution
of the dispute.

§101.35 Procedure before the Board.

The parties have 7 days after the
close of the hearing, subject to any ex-
tension that may have been granted, to
file briefs with the Board and to re-
quest oral argument which the Board
may or may not grant. However, in
cases involving the national defense
and so designated in the notice of hear-
ing, the parties may not file briefs but
after the close of the evidence may
argue orally upon the record their re-
spective contentions and positions, ex-
cept that for good cause shown in an
application expeditiously made to the
Board in Washington, DC, after the
close of the hearing, the Board may
grant leave to file briefs in such time
as it shall specify. The Board then con-
siders the evidence taken at the hear-
ing and the hearing officer’s analysis
together with any briefs that may be
filed and the oral argument, if any, and
issues its determination or makes
other disposition of the matter.

§101.36 Compliance with determina-
tion; further proceedings.

After the issuance of determination
by the Board, the Regional Director in
the Region in which the proceeding
arose communicates with the parties
for the purpose of ascertaining their in-
tentions in regard to compliance. Con-
ferences may be held for the purpose of
working out details. If satisfied that
the parties are complying with the de-
termination, the Regional Director dis-
misses the charge. If not satisfied that
the parties are complying, the Re-
gional Director issues a complaint and
notice of hearing, charging violation of
section 8(b)(4)(D) of the Act, and the
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proceeding follows the procedure out-
lined in §§101.8 to 101.15, inclusive.
However, if the Board determines that
employees represented by a charged
union are entitled to perform the work
in dispute, the Regional Director dis-
misses the charge against that union
irrespective of whether the employer
complies with the determination.

Subpart G—Procedure Under
Section 10 (j) and (I) of the Act

§101.37 Application for temporary re-
lief or restraining orders.

Whenever it is deemed advisable to
seek temporary injunctive relief under
section 10(J) or whenever it is deter-
mined that a complaint should issue al-
leging violation of section 8(b)(4) (A),
(B), or (C), or section 8(e), or section
8(b)(7), or whenever it is appropriate to
seek temporary injunctive relief for a
violation of section 8(b)(4)(D), the offi-
cer or regional attorney to whom the
matter has been referred will make ap-
plication for appropriate temporary re-
lief or restraining order in the district
court of the United States within
which the unfair labor practice is al-
leged to have occurred or within which
the party sought to be enjoined resides
or transacts business, except that such
officer or regional attorney will not
apply for injunctive relief under sec-
tion 10(l) with respect to an alleged
violation of section 8(b)(7) if a charge
under section 8(a)(2) has been filed and,
after preliminary investigation, there
is reasonable cause to believe that such
charge is true and a complaint should
issue.

§101.38 Change of circumstances.

Whenever a temporary injunction has
been obtained pursuant to section 10(j)
and thereafter the administrative law
judge hearing the complaint, upon
which the determination to seek such
injunction was predicated, recommends
dismissal of such complaint, in whole
or in part, the officer or regional attor-
ney handling the case for the Board
suggests to the district court which
issued the temporary injunction the
possible change in circumstances aris-
ing out of the findings and rec-
ommendations of the administrative
law judge.
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Subpart H—Advisory Opinions and
Declaratory Orders Regarding
Board Jurisdiction

§101.39 Initiation of advisory opinion
case.

(@) The question of whether the
Board will assert jurisdiction over a
labor dispute which is the subject of a
proceeding in an agency or court of a
State or territory is initiated by the
filing of a petition with the Board. This
petition may be filed only if:

(1) A proceeding is currently pending
before such agency or court;

(2) The petitioner is the agency or
court itself; and

(3) The relevant facts are undisputed
or the agency or court has already
made the relevant factual findings.

(b) The petition must be in writing
and signed. It is filed with the Execu-
tive Secretary of the Board in Wash-
ington, DC. No particular form is re-
quired, but the petition must be prop-
erly captioned and must contain the al-
legations required by section 102.99 of
the Board’s Rules and Regulations.
None of the information sought may
relate to the merits of the dispute. The
petition may be withdrawn at any time
before the Board issues its advisory
opinion determining whether it would
or would not assert jurisdiction on the
basis of the facts before it.

[61 FR 65182, Dec. 11, 1996; 62 FR 52381, Oct. 7,
1997]

§101.40 Proceedings following the fil-
ing of the petition.

(a) A copy of the petition is served on
all other parties and the appropriate
Regional Director by the petitioner.

(b) Interested persons may request
intervention by a written motion to
the Board. Such intervention may be
granted at the discretion of the Board.

(c) Parties other than the petitioner
may reply to the petition in writing,
admitting or denying any or all of the
matters asserted therein.

(d) No briefs shall be filed except
upon special permission of the Board.

(e) After review of the entire record,
the Board issues an advisory opinion as
to whether the facts presented would
or would not cause it to assert jurisdic-
tion over the case if the case had been



