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§102.143 “Adversary adjudication” de-
fined; entitlement to award; eligi-
bility for award.

(a) The term adversary adjudication,
as used in this subpart, means unfair
labor practice proceedings pending be-
fore the Board on complaint and back-
pay proceedings under §§102.52 to 102.59
of these rules pending before the Board
on notice of hearing at any time after
October 1, 1984.

(b) A respondent in an adversary ad-
judication who prevails in that pro-
ceeding, or in a significant and discrete
substantive portion of that proceeding,
and who otherwise meets the eligibility
requirements of this section, is eligible
to apply for an award of fees and other
expenses allowable under the provi-
sions of §102.145 of these rules.

(c) Applicants eligible to receive an
award are as follows:

(1) An individual with a net worth of
not more than $2 million;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7 million, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code
(26 U.S.C. 501(c)(3)) with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act (12 U.S.C. 1141j(a))
with not more than 500 employees; and

(5) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or public or private organization
with a net worth of not more than $7
million and not more than 500 employ-
ees.

(d) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date of the complaint in an unfair
labor practice proceeding or the date of
the notice of hearing in a backpay pro-
ceeding.

(e) An applicant who owns an unin-
corporated business will be considered
as an “individual’”’ rather than a ‘“‘sole
owner of unincorporated business’ if
the issues on which the applicant pre-
vails are related primarily to personal
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interests rather than to business inter-
ests.

(f) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(9) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. Any individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
est of the applicant, or any corporation
or other entity of which the applicant
directly or indirectly owns or controls
a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
such treatment would be unjust and
contrary to the purposes of the Equal
Access to Justice Act (94 Stat. 2325) in
light of the actual relationship be-
tween the affiliated entities. In addi-
tion financial relationships of the ap-
plicant other than those described in
this paragraph may constitute special
circumstances that would make an
award unjust.

(h) An applicant that participates in
an adversary adjudication primarily on
behalf of one or more other persons or
entities that would be ineligible is not
itself eligible for an award.

[46 FR 48087, Sept. 30, 1981, as amended at 51
FR 17733, May 15, 1986; 51 FR 36224, Oct. 9,
1986]

§102.144 Standards for awards.

(a) An eligible applicant may receive
an award for fees and expenses incurred
in connection with an adversary adju-
dication or in connection with a sig-
nificant and discrete substantive por-
tion of that proceeding, unless the po-
sition of the General Counsel over
which the applicant has prevailed was
substantially justified. The burden of
proof that an award should not be
made to an eligible applicant is on the
General Counsel, who may avoid an
award by showing that the General
Counsel’s position in the proceeding
was substantially justified.
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(b) An award will be reduced or de-
nied if the applicant has unduly or un-
reasonably protracted the adversary
adjudication or if  special cir-
cumstances make the award sought un-
just.

[46 FR 48087, Sept. 30, 1981, as amended at 51
FR 17733, May 15, 1986]

§102.145 Allowable fees and expenses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged
in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at a reduced rate to the ap-
plicant.

(b) No award for the attorney or
agent fees under these rules may ex-
ceed $75.00 per hour. However, an award
may also include the reasonable ex-
penses of the attorney, agent, or wit-
ness as a separate item, if the attor-
ney, agent or expert witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the following mat-
ters shall be considered:

(1) If the attorney, agent or expert
witness is in practice, his or her cus-
tomary fee for similar services, or, if
an employee of the applicant, the fully
allocated cost of the services;

(2) The prevailing rate for similar
services in the community in which the
attorney, agent or expert witness ordi-
narily performs services;

(3) The time actually spent in the
representation of the applicant;

(4) The time reasonably spent in light
of the difficulty or complexity of the
issues in the adversary adjudicative
proceeding; and

(d) The reasonable cost of any study,
analysis, engineering report, test,
project or similar matter prepared on
behalf of an applicant may be awarded,
to the extent that the charge for the
service does not exceed the prevailing
rate for similar services, and the study
or other matter was necessary for prep-
aration of the applicant’s case.

§102.146 Rulemaking on maximum
rates for attorney or agent fees.

Any person may file with the Board a
petition under §102.124 of these rules
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for rulemaking to increase the max-
imum rate for attorney or agent fees.
The petition should specify the rate
the petitioner believes should be estab-
lished and explain fully why the higher
rate is warranted by an increase in the
cost of living or a special factor (such
as the limited availability of qualified
attorneys or agents for the proceedings
involved).

§102.147 Contents of application; net
worth exhibit; documentation of
fees and expenses.

(@) An application for an award of
fees and expenses under the Act shall
identify the applicant and the adver-
sary adjudication for which an award is
sought. The application shall state the
particulars in which the applicant has
prevailed and identify the positions of
the General Counsel in that proceeding
that the applicant alleges were not
substantially justified. Unless the ap-
plicant is an individual, the applica-
tion shall also state the number, cat-
egory, and work location of employees
of the applicant and its affiliates and
describe briefly the type and purpose of
its organization or business.

(b) The application shall include a
statement that the applicant’s net
worth does not exceed $2 million (if an
individual) or $7 million (for all other
applicants, including their affiliates).
However, an applicant may omit this
statement if:

(1) It attaches a copy of a ruling by
the Internal Revenue Service that it
qualifies as an organization described
in section 501(c)(3) of the Internal Rev-
enue Code (26 U.S.C. 501(c)(3)) or, in the
case of a tax-exempt organization not
required to obtain a ruling from the In-
ternal Revenue Service on its exempt
status, a statement that describes the
basis for the applicant’s belief that it
qualifies under such section; or

(2) It states that it is a cooperative
association as defined in section 15(a)
of the Agricultural Marketing Act (12
U.S.C. 1141j(a)).

(c) The application shall state the
amount of fees and expenses for which
an award is sought.

(d) The application may also include
any other matters that the applicant
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