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the proper defendant in any such law-
suit, and the applicable time limits for
appeals and lawsuits. If the final order
does not fully implement the decision
of the administrative judge, then the
agency shall simultaneously file an ap-
peal in accordance with §1614.403 and
append a copy of the appeal to the final
order. A copy of EEOC Form 573 shall
be attached to the final order.

(2) If an agency does not issue a final
order within 60 days of receipt of the
administrative judge’s decision, then
the decision of the administrative
judge shall become the final action of
the agency.

(3) A final order on a class complaint
shall, subject to subpart D of this part,
be binding on all members of the class
and the agency.

(k) Notification of final action: The
agency shall notify class members of
the final action and relief awarded, if
any, through the same media employed
to give notice of the existence of the
class complaint. The notice, where ap-
propriate, shall include information
concerning the rights of class members
to seek individual relief, and of the
procedures to be followed. Notice shall
be given by the agency within 10 days
of the transmittal of the final action to
the agent.

(1) Relief for individual class members.
(1) When discrimination is found, an
agency must eliminate or modify the
employment policy or practice out of
which the complaint arose and provide
individual relief, including an award of
attorney’s fees and costs, to the agent
in accordance with §1614.501.

(2) When class-wide discrimination is
not found, but it is found that the class
agent is a victim of discrimination,
§1614.501 shall apply. The agency shall
also, within 60 days of the issuance of
the final order finding no class-wide
discrimination, issue the acknowledge-
ment of receipt of an individual com-
plaint as required by §1614.106(d) and
process in accordance with the provi-
sions of subpart A of this part, each in-
dividual complaint that was subsumed
into the class complaint.

(3) When discrimination is found in
the final order and a class member be-
lieves that he or she is entitled to indi-
vidual relief, the class member may
file a written claim with the head of
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the agency or its EEO Director within
30 days of receipt of notification by the
agency of its final order. Administra-
tive judges shall retain jurisdiction
over the complaint in order to resolve
any disputed claims by class members.
The claim must include a specific de-
tailed showing that the claimant is a
class member who was affected by the
discriminatory policy or practice, and
that this discriminatory action took
place within the period of time for
which class-wide discrimination was
found in the final order. Where a find-
ing of discrimination against a class
has been made, there shall be a pre-
sumption of discrimination as to each
member of the class. The agency must
show by clear and convincing evidence
that any class member is not entitled
to relief. The administrative judge may
hold a hearing or otherwise supplement
the record on a claim filed by a class
member. The agency or the Commis-
sion may find class-wide discrimina-
tion and order remedial action for any
policy or practice in existence within
45 days of the agent’s initial contact
with the Counselor. Relief otherwise
consistent with this part may be or-
dered for the time the policy or prac-
tice was in effect. The agency shall
issue a final order on each such claim
within 90 days of filing. Such decision
must include a notice of the right to
file an appeal or a civil action in ac-
cordance with subpart D of this part
and the applicable time limits.

[67 FR 12646, Apr. 10, 1992, as amended at 64
FR 37658, July 12, 1999; 74 FR 63984, Dec. T,
2009; 77 FR 43505, July 25, 2012]

Subpart C—Related Processes

§1614.301 Relationship to negotiated
grievance procedure.

(a) When a person is employed by an
agency subject to 5 U.S.C. 7121(d) and is
covered by a collective bargaining
agreement that permits allegations of
discrimination to be raised in a nego-
tiated grievance procedure, a person
wishing to file a complaint or a griev-
ance on a matter of alleged employ-
ment discrimination must elect to
raise the matter under either part 1614
or the negotiated grievance procedure,
but not both. An election to proceed
under this part is indicated only by the
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filing of a written complaint; use of the §1614.302 Mixed case complaints.
pre-complaint process ag described in (a) Definitions—(1) Mized case com-
§}614.105 does not cor.lsmtut'e an elec- plaint. A mixed case complaint is a
tion for purposes of this section. An ag- complaint of employment discrimina-
grieved employee who files a complaint tjon filed with a federal agency based
under this part may not thereafter file on race, color, religion, sex, national
a grievance on the same matter. An origin, age, disability, or genetic infor-
election to proceed under a negotiated mation related to or stemming from an
grievance procedure is indicated by the action that can be appealed to the
filing of a timely written grievance. An Merit Systems Protection Board
aggrieved employee who files a griev- (MSPB). The complaint may contain
ance with an agency whose negotiated only an allegation of employment dis-
agreement permits the acceptance of Crimination or it may contain addi-
grievances which allege discrimination tional allegations that the MSPB has
may not thereafter file a complaint on Jurisdiction to address. .

the same matter under this part 1614 (2) Mized case appeals. A mixed case

. . appeal is an appeal filed with the
irrespective of whether the agency has
informed the individual of the need to MSPB that alleges that an appealable

elect or of whether the grievance has agency action was effected, in whole or

X X . .S it in part, because of discrimination on
raised an issue of discrimination. ANy  he pagis of race, color, religion, sex,
such complamt filed after a grievance pgtional origin, disability, age, or ge-
has been filed on the same matter shall petic information.
be dismissed without prejudice to the (b) Election. An aggrieved person may
complainant’s right to proceed through initially file a mixed case complaint
the negotiated grievance procedure in- with an agency pursuant to this part or
cluding the right to appeal to the Com- an appeal on the same matter with the
mission from a final decision as pro- MSPB pursuant to 5 CFR 1201.151, but
vided in subpart D of this part. The dis- 1ot both. An agency shall inform every
missal of such a complaint shall advise employee who is the subject of an ac-
the complainant of the obligation to tion that is appealable to the MSPB
raise discrimination in the grievance 2and who has either orally or in writing
process and of the right to appeal the ralsed the issue of dlSCI’lmlIIE.Lthl’l dur-
final grievance decision to the Com- ng the processing of thg action of the
mission. right to file either a mixed case com-

. plaint with the agency or to file a
(b) When a perspp is not covered by a mixed case appeal with the MSPB. The
collective bargaining agreement that

: X DO . person shall be advised that he or she
permits allegations of discrimination may not initially file both a mixed
to be raised in a negotiated grievance 5q0 complaint and an appeal on the

procedure, allegations of discrimina- game matter and that whichever is
tion shall be processed as complaints filed first shall be considered an elec-
under this part. tion to proceed in that forum. If a per-

(c) When a person is employed by an son files a mixed case appeal with the
agency not subject to 5 U.S.C 7121(d) MSPB instead of a mixed case com-
and is covered by a negotiated griev- plaint and the MSPB dismisses the ap-
ance procedure, allegations of discrimi- peal for jurisdictional reasons, the
nation shall be processed as complaints agency shall promptly notify the indi-
under this part, except that the time vidual in writing of the right to con-
limits for processing the complaint tact an EEO counselor within 45 days
contained in §1614.106 and for appeal to of receipt of this notice and to file an
the Commission contained in §1614.402 BEO complaint, subject to §1614.107.
may be held in abeyance during proc- The date on which the person filed his

essing of a grievance covering the same ©OF her appeal with MSPB shall be
matter as the complaint if the agency deemed to be the date of initial contact

o . : AN ith the counselor. If a person files a
notifies the complainant in writing wi .
that the complaint will be held in UInely appeal with MSPB from the

. . agency’s processing of a mixed case
abeyance pursuant to this section. complaint and the MSPB dismisses it
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