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in a plant or in an office is usually su-
pervised by one person. Any attempt to 
classify one of the other workers in the 
department as an executive merely by 
giving him an honorific title such as 
assistant supervisor will almost inevi-
tably fail as there will not be sufficient 
true supervisory or other managerial 
work to keep two persons occupied. On 
the other hand, it is incorrect to as-
sume that in a large department, such 
as a large shoe department in a retail 
store which has separate sections for 
men’s, women’s, and children’s shoes, 
for example, the supervision cannot be 
distributed among two or three em-
ployees, conceivably among more. In 
such instances, assuming that the 
other tests are met, especially the one 
concerning the performance of non-
exempt work, each such employee 
‘‘customarily and regularly directs the 
work of two or more other employees 
therein.’’ 

(e) An employee who merely assists 
the manager or buyer of a particular 
department and supervises two or more 
employees only in the actual man-
ager’s or buyer’s absence, however, 
does not meet this requirement. For 
example, where a single unsegregated 
department, such as a women’s sports-
wear department or a men’s shirt de-
partment in a retail store, is managed 
by a buyer, with the assistance of one 
or more assistant buyers, only one em-
ployee, the buyer, can be considered an 
executive, even though the assistant 
buyers at times exercise some manage-
rial and supervisory responsibilities. A 
shared responsibility for the super-
vision of the same two or more employ-
ees in the same department does not 
satisfy the requirement that the em-
ployee ‘‘customarily and regularly di-
rects the work of two or more employ-
ees therein.’’ 

§ 541.106 Authority to hire or fire. 
Section 541.1 requires that an exempt 

executive employee have the authority 
to hire or fire other employees or that 
his suggestions and recommendations 
as to hiring or firing and as to advance-
ment and promotion or any other 
change of status of the employees who 
he supervises will be given particular 
weight. Thus, no employee, whether 
high or low in the hierarchy of man-

agement, can be considered as em-
ployed in a bona fide executive capac-
ity unless he is directly concerned ei-
ther with the hiring or the firing and 
other change of status of the employ-
ees under his supervision, whether by 
direct action or by recommendation to 
those to who the hiring and firing func-
tions are delegated. 

§ 541.107 Discretionary powers. 
(a) Section 541.1(d) requires that an 

exempt executive employee custom-
arily and regularly exercise discre-
tionary powers. A person whose work is 
so completly routinized that he has no 
discretion does not qualify for exemp-
tion. 

(b) The phrase ‘‘customarily and regu-
larly’’ signifies a frequency which must 
be greater than occasional but which, 
of course, may be less than constant. 
The requirement will be met by the 
employee who normally and recur-
rently is called upon to exercise and 
does exercise discretionary powers in 
the day-to-day performance of his du-
ties. The requirement is not met by the 
occasional exercise of discretionary 
powers. 

§ 541.108 Work directly and closely re-
lated. 

(a) This phrase brings within the cat-
egory of exempt work not only the ac-
tual management of the department 
and the supervision of the employees 
therein, but also activities which are 
closely associated with the perform-
ance of the duties involved in such 
managerial and supervisory functions 
or responsibilities. The supervision of 
employees and the management of a 
department include a great many di-
rectly and closely related tasks which 
are different from the work performed 
by subordinates and are commonly per-
formed by supervisors because they are 
helpful in supervising the employees or 
contribute to the smooth functioning 
of the department for which they are 
responsible. Frequently such exempt 
work is of a kind which in establish-
ments that are organized differently or 
which are larger and have greater spe-
cialization of function, may be per-
formed by a nonexempt employee hired 
especially for that purpose. Illustration 
will serve to make clear the meaning 

VerDate May<21>2004 01:41 Jul 17, 2004 Jkt 203108 PO 00000 Frm 00186 Fmt 8010 Sfmt 8010 Y:\SGML\203108T.XXX 203108T


		Superintendent of Documents
	2014-11-18T13:22:18-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




