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are usually performed by the executive. 
These small tasks when viewed sepa-
rately without regard to their relation-
ship to the executive’s overall func-
tions might appear to constitute non-
exempt work. In reality they are the 
means of properly carrying out the em-
ployee’s management functions and re-
sponsibilities in connection with men, 
materials, and production. The par-
ticular tasks are not specifically as-
signed to the ‘‘executive’’ but are per-
formed by him in his discretion. 

(b) It might be possible for the execu-
tive to take one of his subordinates 
away from his usual tasks, instruct and 
direct him in the work to be done, and 
wait for him to finish it. It would cer-
tainly not be practicable, however, to 
manage a department in this fashion. 
With respect to such occasional and 
relatively inconsequential tasks, it is 
the practice in industry generally for 
the executive to perform them rather 
than to delegate them to other persons. 
When any one of these tasks is done 
frequently, however, it takes on the 
character of a regular production func-
tion which could be performed by a 
nonexempt employee and must be 
counted as nonexempt work. In deter-
mining whether such work is directly 
and closely related to the performance 
of the management duties, consider-
ation should be given to whether it is: 
(1) The same as the work performed by 
any of the subordinates of the execu-
tive; or (2) a specifically assigned task 
of the executive employees; or (3) prac-
ticably delegable to nonexempt em-
ployees in the establishment; or (4) re-
petitive and frequently recurring. 

§ 541.111 Nonexempt work generally. 
(a) As indicated in § 541.101 the term 

‘‘nonexempt work,’’ as used in this sub-
part, includes all work other than that 
described in § 541.1 (a) through (d) and 
the activities directly and closely re-
lated to such work. 

(b) Nonexempt work is easily identi-
fiable where, as in the usual case, it 
consists of work of the same nature as 
that performed by the nonexempt sub-
ordinates of the ‘‘executive.’’ It is more 
difficult to identify in cases where su-
pervisory employees spend a signifi-
cant amount of time in activities not 
performed by any of their subordinates 

and not consisting of actual super-
vision and management. In such cases 
careful analysis of the employee’s du-
ties with reference to the phrase ‘‘di-
rectly and closely related to the per-
formance of the work described in 
paragraphs (a) through (d) of this sec-
tion’’ will usually be necessary in arriv-
ing at a determination. 

§ 541.112 Percentage limitations on 
nonexempt work. 

(a) An employee will not qualify for 
exemption as an executive if he devotes 
more than 20 percent, or in the case of 
an employee of a retail or service es-
tablishment if he devotes as much as 40 
percent, of his hours worked in the 
workweek to nonexempt work. This 
test is applied on a workweek basis and 
the percentage of time spent on non-
exempt work is computed on the time 
worked by the employee. 

(b)(1) The maximum allowance of 20 
percent for nonexempt work applies 
unless the establishment by which the 
employeee is employed qualifies for the 
higher allowance as a retail or service 
establishment within the meaning of 
the Act. Such an establishment must 
be a distinct physical place of business, 
open to the general public, which is en-
gaged on the premises in making sales 
of goods or services to which the con-
cept of retail selling or servicing ap-
plies. As defined in section 13(a)(2) of 
the Act, such an establishment must 
make at least 75 percent of its annual 
dollar volume of sales of goods or serv-
ices from sales that are both not for re-
sale and recognized as retail in the par-
ticular industry. Types of establish-
ments which may meet these tests in-
clude stores selling consumer goods to 
the public; hotels; motels; restaurants; 
some types of amusement or rec-
reational establishments (but not those 
offering wagering or gambling facili-
ties); hospitals, or institutions pri-
marily engaged in the care of the sick, 
the aged, the mentally ill, or defective 
residing on the premises, if open to the 
general public; public parking lots and 
parking garages; auto repair shops; 
gasoline service stations (but not truck 
stops); funeral homes; cemeteries; etc. 
Further explanation and illustrations 
of the establishments included in the 
term ‘‘retail or service establishment’’ 
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as used in the Act may be found in part 
779 of this chapter. 

(2) Public and private elementary and 
secondary schools and institutions of 
higher education are, as a rule, not re-
tail or service establishments, because 
they are not engaged in sales of goods 
or services to which the retail concept 
applies. Under section 13(a)(2)(iii) of 
the Act prior to the 1966 amendments, 
it was possible for private schools for 
physically or mentally handicapped or 
gifted children to qualify as retail or 
service establishments if they met the 
statutory tests, because the special 
types of services provided to their stu-
dents were considered by Congress to 
be of a kind that may be recognized as 
retail. Such schools, unless the nature 
of their operations has changed, may 
continue to qualify as retail or service 
establishments and, if they do, may 
utilize the greater tolerance for non-
exempt work provided for executive 
and administrative employees of retail 
or service establishments under section 
13(a)(1) of the Act. 

(3) The legislative history of the Act 
makes it plain that an establishment 
engaged in laundering, cleaning, or re-
pairing clothing or fabrics is not a re-
tail or service establishment. When the 
Act was amended in 1949, Congress ex-
cluded such establishments from the 
exemption under section 13(a)(2) be-
cause of the lack of a retail concept in 
the services sold by such establish-
ments, and provided a separate exemp-
tion for them which did not depend on 
status as a retailer. Again in 1966, when 
this exemption was repealed, Congress 
made it plain by exclusionary language 
that the exemption for retail or service 
establishments was not to be applied to 
laundries or dry cleaners. 

(c) There are two special exceptions 
to the percentage limitations of para-
graph (a) of this section: 

(1) That relating to the employee in 
‘‘sole charge’’ of an independent or 
branch establishment, and 

(2) That relating to an employee own-
ing a 20-percent interest in the enter-
prise in which he is employed. These 
except the employee only from the per-
centage limitations on nonexempt 
work. They do not except the employee 
from any of the other requirements of 
§ 541.1. Thus, while the percentage limi-

tations on nonexempt work are not ap-
plicable, it is clear that an employee 
would not qualify for the exemption if 
he performs so much nonexempt work 
that he could no longer meet the re-
quirement of § 541.1(a) that his primary 
duty must consist of the management 
of the enterprise in which he is em-
ployed or of a customarily recognized 
department or subdivision thereof. 

§ 541.113 Sole-charge exception. 
(a) An exception from the percentage 

limitations on nonexempt work is pro-
vided in § 541.1(e) for ‘‘an employee who 
is in sole charge of an independent es-
tablishment or a physically separated 
branch establishment * * *’’. Such an 
employee is considered to be employed 
in a bona fide executive capacity even 
though he exceeds the applicable per-
centage limitation on nonexempt work. 

(b) The term ‘‘independent establish-
ment’’ must be given full weight. The 
establishment must have a fixed loca-
tion and must be geographically sepa-
rated from other company property. 
The management of operations within 
one among several buildings located on 
a single or adjoining tracts of company 
property does not qualify for the ex-
emption under this heading. In the case 
of a branch, there must be a true and 
complete physical separation from the 
main office. 

(c)(1) A determination as to the sta-
tus as ‘‘an independent establishment 
or a physically separated branch estab-
lishment’’ of any part of the business 
operations on the premises of a retail 
or other establishment, however, must 
be made on the basis of the physical 
and economic facts in the particular 
situation. (See 29 CFR 779.225, 779.305, 
779.306.) A leased department cannot be 
considered to be a separate establish-
ment where, for example, it and the re-
tail store in which it is located operate 
under a common trade name and the 
store may determine, or have the 
power to determine, the leased depart-
ment’s space location, the type of mer-
chandise it will sell its pricing policy, 
its hours of operation and some or all 
of its hiring, firing, and other per-
sonnel policies, and matters such as ad-
vertising, adjustment, and credit oper-
ations, insurance and taxes, are han-
dled on a unified basis by the store. 
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