
217 

Wage and Hour Division, Labor § 541.313 

§ 541.312 Salary basis. 
The salary basis of payment is ex-

plained in § 541.118 in connection with 
the definition of ‘‘executive.’’ Pursuant 
to Public Law 101–583, enacted Novem-
ber 15, 1990, payment ‘‘on a salary basis’’ 
is not a requirement for exemption in 
the case of those employees in com-
puter-related occupations, as defined in 
§ 541.3(a)(4) and § 541.303, who otherwise 
meet the requirements of § 541.3 and 
who are paid on an hourly basis if their 
hourly rate of pay exceeds 61⁄2 times 
the minimum wage provided by section 
6 of the Act. 

[57 FR 46745, Oct. 9, 1992] 

§ 541.313 Fee basis. 
(a) The requirements for exemption 

as a professional (or administrative) 
employee may be met by an employee 
who is compensated on a fee basis as 
well as by one who is paid on a salary 
basis. 

(b) Little or no difficulty arises in de-
termining whether a particular em-
ployment arrangement involves pay-
ment on a fee basis. Such arrange-
ments are characterized by the pay-
ment of an agreed sum for a single job 
regardless of the time required for its 
completion. These payments in a sense 
resemble piecework payments with the 
important distinction that generally 
speaking a fee payment is made for the 
kind of job which is unique rather than 
for a series of jobs which are repeated 
an indefinite number of times and for 
which payment on an identical basis is 
made over and over again. Payments 
based on the number of hours or days 
worked and not on the accomplishment 
of a given single task are not consid-
ered payments on a fee basis. The type 
of payment contemplated in the regu-
lations in subpart A of this part is thus 
readily recognized. 

(c) The adequacy of a fee payment. 
Whether it amounts of payment at a 
rate of not less than $170 per week to a 
professional employee or at a rate of 
not less than $155 per week to an ad-
ministrative employee can ordinarily 
be determined only after the time 
worked on the job has been determined. 
In determining whether payment is at 
the rate specified in the regulations in 
subpart A of this part the amount paid 

to the employee will be tested by ref-
erence to a standard workweek of 40 
hours. Thus compliance will be tested 
in each case of a fee payment by deter-
mining whether the payment is at a 
rate which would amount to at least 
$170 per week to a professional em-
ployee or at a rate of not less than $155 
per week to an administrative em-
ployee if 40 hours were worked. 

(d) The following examples will illus-
trate the principle stated above: 

(1) A singer receives $50 for a song on 
a 15-minute program (no rehearsal time 
is involved). Obviously the requirement 
will be met since the employee would 
earn $170 at this rate of pay in far less 
than 40 hours. 

(2) An artist is paid $100 for a picture. 
Upon completion of the assignment, it 
is determined that the artist worked 20 
hours. Since earnings at this rate 
would yield the artist $200 if 40 hours 
were worked, the requirement is met. 

(3) An illustrator is assigned the il-
lustration of a pamphlet at a fee of 
$150. When the job is completed, it is 
determined that the employee worked 
60 hours. If the employee worked 40 
hours at this rate, the employee would 
have earned only $100. The fee payment 
of $150 for work which required 60 hours 
to complete therefore does not meet 
the requirement of payment at a rate 
of $170 per week and the employee must 
be considered nonexempt. It follows 
that if in the performance of this as-
signment the illustrator worked in ex-
cess of 40 hours in any week, overtime 
rates must be paid. Whether or not the 
employee worked in excess of 40 hours 
in any week, records for such an em-
ployee would have to be kept in accord-
ance with the regulations covering 
records for nonexempt employees (part 
516 of this chapter). 

[38 FR 11390, May 7, 1973, as amended at 40 
FR 7093, Feb. 19, 1975] 

EFFECTIVE DATE NOTE: Paragraphs (c) and 
(d) in § 541.313 were revised at 46 FR 3015, Jan. 
13, 1981. In accordance with the President’s 
Memorandum of January 29, 1981 (46 FR 
11227, Feb. 6, 1981), the effective date was 
postponed indefinitely at 46 FR 11972, Feb. 12, 
1981. 

The text of paragraphs (c) and (d) set forth 
above remains in effect pending further ac-
tion by the issuing agency. The text of the 
postponed regulation appears below. 
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