AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§541.314
§541.313 Fee basis.

* * * * *

(c) Examples of the adequacy of certain fee
payments follow. For example, whether a fee
payment amounts to payment at a rate of
not less than $280 per week to a professional
employee or at a rate of not less than $250
per week to an administrative employee can
ordinarily be determined only after the time
worked on the job has been determined. In
determining whether payment is at the rate
specified in the regulations in subpart A of
this part the amount paid to the employee
will be tested by reference to a standard
workweek of 40 hours. Thus compliance will
be tested in each case of a fee payment by
determining whether the payment is at a
rate which would amount to at least $280 per
week to a professional employee or at a rate
of not less then $250 per week to an adminis-
trative employee if 40 hours were worked.

(d) The following examples will illustrate
the principle stated above:

(1) A singer receives $50 for a song on a 15-
minute program (no rehearsal time is in-
volved). Obviously the requirement will be
met since the employee would earn $280 at
this rate of pay in far less than 40 hours.

(2) An artist is paid $150 for a picture. Upon
completion of the assignment, it is deter-
mined that the artist worked 20 hours. Since
earnings at this rate would yield the artist
$300 if 40 hours were worked, the requirement
is met.

(3) An isslustrator is assigned the illustra-
tion of a pamphlet at a fee of $180. When the
job is completed, it is determined that the
employee worked 60 hours. If the employee
worked 40 hours at this rate, the employee
would have earned only $120. The fee pay-
ment of $180 for work which required 60
hours to complete therefore does not meet
the requirement of payment at a rate of $280
per week and the employee must be consid-
ered nonexempt. It follows that if in the per-
formance of this assignment the illustrator
worked in excess of 40 hours in any week,
overtime rates must be paid. Whether or not
the employee worked in excess of 40 hours in
any week, records for such an employee
would have to be kept in accordance with the
regulations covering records for nonexempt
employees (part 516 of this chapter).

§541.314 Exception for physicians,
lawyers, and teachers.

(a) A holder of a valid license or cer-
tificate permitting the practice of law
or medicine or any of their branches,
who is actually engaged in practicing
the profession, or a holder of the reg-
uisite academic degree for the general
practice of medicine who is engaged in
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an internship or resident program pur-
suant to the practice of his profession,
or an employee employed and engaged
as a teacher in the activity of impart-
ing knowledge, is excepted from the
salary or fee requirement. This excep-
tion applies only to the traditional pro-
fessions of law, medicine, and teaching
and not to employees in related profes-
sions which merely serve these profes-
sions.

(b) In the case of medicine:

(1) The exception applies to physi-
cians and other practitioners licensed
and practicing in the field of medical
science and healing or any of the med-
ical specialities practiced by physi-
cians or practitioners. The term physi-
cians means medical doctors including
general practitioners and specialists,
and osteopathic physicians (doctors of
osteopathy). Other practitioners in the
field of medical science and healing
may include podiatrists (sometimes
called chiropodists), dentists (doctors
of dental medicine), optometrists (doc-
tors of optometry or bachelors of
science in optometry).

(2) Physicians and other practi-
tioners included in paragraph (b)(1) of
this section, whether or not licensed to
practice prior to commencement of an
internship or resident program, are ex-
cepted from the salary or fee require-
ment during their internship or resi-
dent program, where such a training
program is entered upon after the earn-
ing of the appropriate degree required
for the general practice of their profes-
sion.

(¢) In the case of medical occupa-
tions, the exception from the salary or
fee requirement does not apply to phar-
macists, nurses, therapists, tech-
nologists, sanitarians, dietitians, social
workers, psychologists,
psychometrists, or other professions
which service the medical profession.

§541.315 Special proviso for high sala-
ried professional employees.

(a) Except as otherwise noted in
paragraph (b) of this section, the defi-
nition of “professional” contains a spe-
cial proviso for employees who are
compensated on a salary or fee basis at
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a rate of at least $250 per week exclu-
sive of board, lodging, or other facili-
ties. Under this proviso, the require-
ments for exemption in §541.3 (a)
through (e) will be deemed to be met by
an employee who receives the higher
salary or fees and whose primary duty
consists of the performance of work re-
quiring knowledge of an advanced type
in a field of science or learning, or
work as a teacher in the activity of im-
parting knowledge, which includes
work requiring the consistent exercise
of discretion and judgment, or consists
of the performance of work requiring
invention, imagination, or talent in a
recognized field of artistic endeavor.
Thus, the exemption will apply to high-
ly paid employees employed either in
one of the “learned” professions or in an
“artistic” profession and doing pri-
marily professional work. If an em-
ployee qualifies for exemption under
this proviso, it is not necessary to test
the employee’s qualifications in detail
under §541.3 (a) through (e).

(b) In Puerto Rico, the Virgin Is-
lands, and American Samoa the second
proviso of §541.3(e) applies to those
“professional” employees (other than
employees of the Federal government)
who are compensated on a salary or fee
basis of not less than $200 per week.

[40 FR 7093, Feb. 19, 1975]

EFFECTIVE DATE NOTE: Section 541.315 was
revised at 46 FR 3015, Jan. 13, 1981. In accord-
ance with the President’s Memorandum of
January 29, 1981 (46 FR 11227, Feb. 6, 1981),
the effective date was postponed indefinitely
at 46 FR 11972, Feb. 12, 1981.

The text of §541.315 set forth above remains
in effect pending further action by the
issuing agency. The text of the postponed
regulation appears below.

§541.315 Special proviso for high salaried
professional employees.

(a) Except as otherwise noted in paragraph
(b) of this section, the definition of “profes-
sional” contains a special proviso for employ-
ees who are compensated on a salary or fee
basis at a rate of at least $320 per week be-
ginning February 13, 1981 and $345 per week
beginning February 13, 1983, exclusive of
board, lodging, or other facilities. Under this
proviso, the requirements for exemption in
§541.3 (a) through (e) will be deemed to be
met by an employee who receives the higher
salary or fees and whose primary duty con-
sists of the performance of work requiring
knowledge of an advanced type in a field of
science or learning, or work as a teacher in

§541.501

the activity of imparting knowledge, which
includes work requiring the consistent exer-
cise of discretion and judgment, or consists
of the performance of work requiring inven-
tion, imagination, or talent in a recognized
field of artistic endeavor. Thus, the exemp-
tion will apply to highly paid employees em-
ployed either in one of the “learned” profes-
sions or in an “artistic” profession and doing
primarily professional work. If an employee
qualifies for exemption under this proviso, it
is not necessary to test the employee’s quali-
fications in detail under §541.3 (a) through
(e).
(b) In Puerto Rico, the Virgin Islands, and
American Samoa the second proviso of
§541.3(e) applies to those “professional” em-
ployees (other than employees of the Federal
Government) who are compensated on a sal-
ary or fee basis of not less than $260 per week
beginning February 13, 1981 and $285 per week
beginning February 13, 1983.

EMPLOYEE EMPLOYED IN THE CAPACITY
OF OUTSIDE SALESMAN

§541.500 Definition of “outside sales-
man.”

Section 541.5 defines the term “out-
side salesman” as follows: The term
“employee employed * * * in the capac-
ity of outside salesman” in section
13(a)(1) of the Act shall mean any em-
ployee:

(a) Who is employed for the purpose
of and who is customarily and regu-
larly engaged away from his employ-
er’s place or places of business in:

(1) Making sales within the meaning
of section 3(k) of the Act; or

(2) Obtaining orders or contracts for
services or for the use of facilities for
which a consideration will be paid by
the client or customer; and

(b) Whose hours of work of a nature
other than that described in paragraph
(a) (1) or (2) of this section do not ex-
ceed 20 percent of the hours worked in
the workweek by nonexempt employees
of the employers: Provided, That work
performed incidental to and in con-
junction with the employee’s own out-
side sales or soliciations, including in-
cidental deliveries and collections,
shall not be regarded as nonexempt
work.

§541.501 Making sales or obtaining or-
ders.
(a) Section 541.5 requires that the
employee be engaged in: (1) Making
sales within the meaning of section
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